MOTOR VEHICLES: nghway Patrol unauthorized to keep slow
HIGHWAY wATROL¢ moving, heavuly loaded motor vehicles off
highways. -

veptember 4, 1941

NMissouri Ltate Hilighway Patrol
Jefferson City, lilssouri

Attention?t Captaln V. J, [amsey
Aetlng cuperintendent

Gentlemen:

This will ackmowledge receipt of your letter
under date of August 19, enclosing a copg of a letter
from Captain Lewis DB, Howard of Troop at Kirkwood,
lilssourl, requesnting the following oplnion.

"l, Please refer to Section 12, page
234, Laows 1931, State Highwey Patrol
Law, which 1s quoted in paxrt: 'Dutles
of the Hichway Patrol: It shall be
the duty of the patrol to police the
highways constructed and maintained
by the Commission, to regulate the
movement of traffic thereon,seees.'"

"2. Please refer, also, to Section
15, page 238, entltled 'lust Ltop
on bignal of henber of Patrol -
Penalty.!

"%. The opinion of the Atlorney Cen=-
eral as to whether or not members
of the patrol, under these sections,
would be within their authority in
requiring slowly moving trucks to
stay off of narrow, crowded highe-
ways durlng the houra of congested

- trafflc whenever thelr slow move-
ment constitutes a serious hazard
1s requested. It 1s granted that
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these trucks have complied with
the Motor Vehicles Law and the
Bus and Trust Law and are guilty
of no specific offense, but because
of their slow movement pack up
behind tiem long strings of suto-
moblles from which some drivers
attempt to cut out and pass at
hazardous locations. If it 1s
possible to deny thdse trucks the
uae of certaln highways during

a seven to elght hour period of
congestion on weekends, the movew
ment of traffic will be considers
ably expedited and a real hazard
removed,*

The Highway Patrol was created by the leglslature
and hag no suthority except that granted 1t by the legislature.
(Lemar Township v, City of Lemar, 261 Mo., l.c, 189.)

- The two provisions mentioned in your request are
now Sections 8368 and 8361, Rae S Eiasouri 1939, end read as
follows:

8358, It shall be the duty of
the patrol to police the high-
ways construeted and malntalined
by the commissioni to regulate
the movement of traffic therson;
~ to enforce thereon the laws of
this state relating to the opera=~
tion and use of vehicles on the
highways3 to enforce and prevent
thereon the violation of the laws
relating to the size, welpght, and
speed of commercial motor vehlcles
end all laws designed to proteect
and safeguard the highways con«
atructec and meintained by the
commisslon. It shall be the duty
of the patrol whenever possible
to determine persons causing or
responslible for thi bresking, dan-
aging or destructlon of any {
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proved hard surfaced rosdway, struc-
ture, sign markers, guard rail or any
other appurtenance constructed or
maintained by the commission and to
arrest oersons criminally responsible
therefor and to bring them before the
proper officials for prosecution. It
shell be the duty of tie patrol to co=
operate with the sscretary of state
and the motor vehicle commissioner in
the collection of motor —vchicls rezise
tration fees ard operators snd chauf-
feurs licenses and to cooperate with
the state lnspector of olils in the
collection of motcr vehicle fuel taxas."

8361, It shsall be the duty of the
operator or driver of any vehicles or
the rider of any animal traveling on
the hirhways of this state to stop

on signal of any member of the patroel
and to obey any other ressonable
signel or dirsction of such member of
the patrol glven ln directipg the
movement of tratfic on the highways.
Apy person who wilfully fails or re~
fuges to obey such signals or direc-
tions or who wilfully resists or
opposes a member of the patrol in the
proper discharge of his duties shall
be ailty of a misdemeanor and on
conviction thereof shall be punished
as provided by lew for such offenses,”

It will be noted that Section 8358, supra, provides
that it shall be the duty of the Highway Patrol to regulate
the movement of trefiic on the highways constructed and malne
tained by the Cormission. This 1s not sll that is required
of the Highway Patrol under this provision of the law, It
further requires the 'atrol to enforecs and prevent thereon
the violation of laws relating to size,; weight, and speesd of
commerclal motor vehicles. Seetlon 8383 R. S. Missourl 1939
provides what speed motor vehicles snall be driven in thils
State and reads as followa:
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"Every person operating a motor
vehicle on the highways of this
state shall drive the same 1in a
careful end prudent manner, and

- shall exercise the highest degree
of care, and at rate of speed
so as not to endanger the prop=
erty of another or the life or
limb of any person, provided that
a rate of speed in excess of
twenty-£five miles an hour for a
distance of one~half mile shall
be considered as evidence, pre-
sumptive but not conclusive,
of driving at a rate of speed
which is not careful and prudent,
but the burden of proof shall '
continue to be on the prosecution
to show by competent evidence
that at the time end place charged
the coperator was driving at s
rate of spesd which was not care~
ful snd prudent, considering the
time of day, the amount of vehic-
ular and pedestrlan traffic, con=
dition of the highway and the loca~
tion with reference to intersecting
highways, curves, residenses or
schoolst Provided, however, that no
person shall operate & solid tire
ocommercial motor vehicle having a
rated 1live load capacity of two (2)
tons and less at a rate of speed
exceeding twenty miles per hour,
or a solid tire commerclal motor
vehicle having a rated live load
capacity of more than two (Z2) tons
and not more then five (5) tons at
a rate of speed exceedlng fifteen
miles per hour, or & solid tire
cormerelial motor vehicls having a
rated live load capaclty of more
then five (5) tons at & rate of
speed exceeding ten miles per hours
and provided further, that no person
shall operate a motor vehicle
aquipped wlth iron or other metal
tires et a greater rate of speed than
gix miles per hour.?
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While Sectlion 8358, supra, does authorlze the
Highway Patrol the right to regulate the movement of traffic
upon the highways, thlis does not by any stretch of the
imagination dlrect the Hlighway Patrol to regulate the move-
ment of traffic to such an extent as to exceed or violate
sny provislon of the law. To permlt that would in fact be
permitting the Highway Patrol to legislate and not merely
administer the act as passed by the legislature.

It is fundamental that there are three diatinct
brenches of the povermment, the leglslative, executive end
the judicial, and under judicial construction by the courts
of this state none can infringe upon the duties of any other
branch of the government. (Article IiI, Constitution of
Missouri.)

In Clark v. Austin, 101 S. W. (24) 977, l.c. 981,
the Supreme Court en banc in speaking on the separation of
“departments and powers in this State sald:

"In re Richards, 333 Mo. 807, 914,
63 S, Vi. (2d) 672, 675. GSpeeking
to a like question in State ex inf,
v, Washburn, 167 Mo. 680, 691,
67 Se Wa 592, 594, B0 Am. ST, Rep.
430, this court en banc said:
TAll governmental powers are in
their natures either le islative,
sxecutive, or judicial. ‘The con=-
stitutian does not undertake to
define what acts fall within the
one c¢lass or the other, but
loaves every act to be classified
" secording to 1its nature, recog-
nizing that the essentials whilch
distingulsh those that belong
to one department from those that
belong to the two others are dis=
cernible to the learned mind.
But in that article of the consti=
tution all the powers of the
state govermnment are disposed of,
and every one who lawfully exer-
cises any state governmental func-
tion is able to trace the source
of his authority to one of the
thres departments there named,
The power, whatever its oharacter,
can be exerclsed only by or under
suthority of the separate magls-
tracy to which bg the constitution
it 1s assigned.!
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In E:awyer Ve Je S¢ 10 Fed. (Bd) 416, leCe 420,
the United states Court of Appeals laid cown a general
proposition of law regarding regulations, which reads
as follows: '

"puthority to make rules and
regulations necessary for carry-
ing out the purposes of legls~-
lative act cen confer no suthority
to change the provisions of the
act itself, and thereby deprive
one of a right given by the act."

In state ex rel. Kaser v. Leonard, 129 A, L. R.
1125, l.c. 1135, the court sald:

"ihe following languaege which we
have taken from Laryland Casusal=-
ty Co. V. United States, 251 U
342, 40 5 Ct 156, 187, 64 L. ed
297, is much quoted: 'It is set~
tled by many recent decislons of
this court that a resulatign by
a depertment of govermnment, ad~
dressed to and reasonably adapted
to the enforcement of an act

of Congress, t e administration
of which is confided to such de~
partument, lkas the force and effect
of law if it be not in conflict
with express statutory provision.'"

. In Mersh v. Bartlett, 121 S. W. (2d) 787, l.c. 744,
the court in coastruing the word "regulate" as contained in the
constltutional amendment creating the Conservation Commission
of the wtate of ilissouri sald :

“ihe term 'resulate! will be
sufficient for the moment. It
includes ordinarily the means

to adjust, order, or govern by
rule or established mode; direct
or manage according to certaln
standards or rules. Sluder v.
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Ste Louls Transit Co., 189 ko. 107,
88 e %‘. 648, 5 L.R'Aﬁ‘ N.S.,' 186'

Regulation and legislatlion are not

synonymous terms. In re Northwest=-
ern Indiana Tel. Co., 20} Ind. G67,
171 . E. 65, 70.

42 C. J., page 619, Section 22 lays down the gen-
eral principal of law regarding reculatlon by certain public
officers or boards.

"The power of supervising and make
ing rules and regulations as to
administrative mutters, in carry=-
ing out the statutory regulations
of motor vehiclss, may be conferred
upon designsted nublic officers or
boards, such as upon the state
highway commission, or, within a
city, upon police or traffic of-
ficers, <uch officers or boards
may make rules and rogulatlions
only as to matters within the pow=-
ers delegated; and they are presum=-
ed not to be vested witn power to
make a regulation in & matter al=
ready regulated by statute, But
if the rules and regulations
adopted by them are within the
general purnose oi the authority
grented and tend to make 1t efiec~
tive, they sare not subject to the
eriticiam that they are an unlaws
ful delegation of authority. The
legislsature, however, cannot
delegate to such officers or boards
its leglslative functions, and
therefore cannot confer upon them
power to establish a& maximum rate
of speed, iess than the rate estab-
lished by law, over a particular
part of the highway., Thus, where
th: state highway commission,
under 1ts powser to regulate, estab«
lishes a maxinmum rate of speed over
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a brldge, at & rate less than that
allowed by law, such regulation if
viewed as an attempt to leglslate

is unauthorigzed and voldj or il vieww
ed as a regulation, is unenforceable,
where the legislature has flxed

no penalty for its violation."

see also State v, Smith, 49 S We (2d) 74, l.c, 76.
In other words the legislature 1s the only branch of Lha govern~
ment that may enact laws, ‘the executlve department merely
administers acts passed by the legislature. The legislature
may delegate power to the exescutlve branch to promulgate
rules and regulations or regulate traffic as in the instant
case, but not to exceed the law as enacted by the legislature.
such regulations are merely for the Durpose of carrying out
the provisions of the act.

Your request states ﬁhat it is granted that these
trucks heave complied with the motor vehicle act and the bus
and truck law and gre il of no specific offense. There-
fore any regulations of tra%fI" Which would reguire such
trucks to sbandon a hi,hway constructed’and malntained by
the Commission would be in direct violation of the law perw
mitting the use of such highways, ad such a regulation would
In fact exceed the laew and be invalids

section 8583, supra, in part requires certain trucks
to travel over the highways in this wstate at a rate of speed
not to exceed six, ten, fifteen or twenty miles per hour depend~-
ing upon the capaclty of said trucks! Certainly,; we cannot
hold that the Highway Patrol can ignore such a law and in lieu
thereof exercise their authority to enforce regulations of
traffic upon the highways of this State and thereby keen these
trucks off the highways for the reason said trucks travel so
slowly that it creates a hazardouas condltion by reason of the
fact certain drivers of motor vehiecles will take chances and
pess a long line of cars at hagardous locations: Such reckless
drivers attempting to pass slow rmoving motor vehicles at hazard-
ous locations should be asnrehended under the law and 1ot the
truck drivers who are complying with the law in every respsctd

Section 8383, SUpPTA, further provides that persons
operating motor vehicles on the highways of this state shall
drive the same in a careful and prudent marmer, and shall
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exerclse the highest degree of care, and at a rate of speed

80 as not to andanger the property of enother or the life

or limb of any person, and further provides that a rate of speed
inexcess of twenty~five miles per hour for a distance of one~half
mile shall bo considered as evidonce presumptive, not con=
clugive, of drlving at a rate of speed which is not careful

and prudent. There are many thincs to be taken into considera-
tion as to whether said motor vehlcles are beln; driven in a
careful and prudent manner, such as the time of the day, the
amount of vehicular and pedestrian traffic, conditions of the
highway and the location with reference to intersecting highe
ways, curves, residences and schools.

In Booth v, Gilbert, 79 Fed. (2d) 790, l.c. 794,
the court quotes from many of the Liissourl appellant courts!?
decisions that a person driving a motor vehicle upon the high=
ways may be gullty of driving at an excessive speed even though
driving at a rate of speed less than twenty~flve miles an hour,
Tthe test of excessive spesed 1s not whether ithe driver has or
has not driven at a rate in exceas of twenty=five miles per hour,
but whethsr bs drove his car in a careful and prudent manner
szerelsing in so doing the highest degree of care, having due
regard, we repeat, to his situation and -surroundings.

¥(8,10) It will be noted that this
statute fixes no definite limit,

! in miles per hour, of the speed at
whioch ¢ car may lawfully be driven
on the public highwgys of Missourl.
(In passing, it may be observed that
no ordinance of the city of S¢.louls
is involved, becuuse no such ordi=-
nance is either pleaded or proved.)
The statute simply requires that a
car shall be driven in a careful
and prudent manner; that the driver
shall exercise the highest degree
of care; and that the rate of speed
shall not be such, cr so great, as
to endanger the 1ife, limb, or prop-
erty of others. Irum, the statute
does say that a speed ir excess of
twenty~five miles an hour, when
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maintained for a distence of one-
half a mile, shall be presumptive
evidence, but not conclusive ev=
idence , of the lack of care and
prudence. Iut even 1f the .rate

of speed so named be exceeded,

the statute says the burden is
stlll on the prosecution % show,
by proof of the surroundings and
situation~~which may includs,
wegther, time of day or night;
intersections with other hlghways;
curves in the highway, or lack '
thereof; density of population,

and of pedestrian and vehicular
traffic, a.d condltion of the
road=--that the speed exercised

was not, the time and place regard=-
ed, carei‘ul and prudent, and was
therefore excessive. un the other
hend, it seems fairly plain, from
the language of tiiis statute, that
a driver way be gullty of driving
at an excessive speed, evéh though
he shall drive at a speed less than
twenty-five milus an hour. Uillson
v. Spuhler {(Mo. App.) 20 S. W, (24)
556. The statutory test of excess=-
ive aspeed, vel non, ls therefors
not whether the driver has, or has
not, driven at a rate in excess

of twenty-five mlles per hour, but
the test 1s whether he drove his
car in & careful and prudent mane
ner exercising in so dolng the ,
highest degree of care, having due
regard, we repeat, to his situation
and surroundings, or some of uhem
above set out. (Cases cited.}#

Therefore, 1t is the opinion of this Lepartment
that the Highway Patrol may regulste traffic, but not to
such an extent that said repulation goes beyond the law
and 1n fact attempts to repeal seid law; that under Section
8383, supra, the Highway Patrol may not by regulation restrict
those trucks from using the highways of this btate as provlided
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by law. OLlnce ihe statute provides that certaln trucks

of certain capaclity shall travel over the highways at a specified
rate of spced, such trucks ney continue to travel at that ,
rate of ‘speed and no re;ulation should prevent their use of

the highwayse. This is a matier for the, h conslderation of the
legislature and cannot be adjusted by regulation.

We rcallze that often~times slow woving rotor
vehiecles on the highway do tie up traffic and certain persons
who are in a hurry grow lmpatient and taske chances, thereby
endangering the property and lives of many other persons, But
as long as these motor vehicles are complying with the law
in every respect, as you stated they are dolng, then the only
possible way to remove such slow moving motor vehicles from
the highways of thls State ls for the leglislature to amend or
repeal the present law and enact legislation restraining them
from the use of the hiyhways. Under the prescnt law the provision
authorizing the Highway Potrol to regulate traffic upon the
highweys 1s not sufficlent suthorization to prohibit such slow
moving motor vehlcles from operating upon the highway so long
as they are belng operated In a careful and prudent manner and
at a rate of gpeed not to endanger the property end lives of
other persons.

3

Respectfully submltted,

AUBREY R. HAMWTY, JR.
Asgistant Attorney CGeuneral

APPROVED: -

VELE C. QHURLG
(Acting) Attorney General
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