ROADS AND BRIDGES: County may ask damages for injury to
county roads in the orlginal condemna-
tion suit by the United States condemn-
ing roads in an army area.

December 1, 1941

Hon. James L., Paul
Prosecuting Attorney . F.l LE.

McDonald County
Plneville, lissouri f;;7

Dear Sir: , /

‘We are In recelpt of your request for an opinion under
date of November 24, 1041, whlch reads as follows:

. "The County Court has asked me to write you
for your opinion relative to roads in the
camp area in thls county, a

"The Court has been informed that in meny
Instances, people who have land adjoining
the camp area will be closed in unless
new ropds and bridges are bullt to allow
them egress dnd exgress from their prop-
- erty. Inssmuch as most of the farms
located south of the camp's present
survey line have their roads running
-north to what is known as the Goodmen~
BErie~Bethpage roed, and part of thls
road wlll be within the camp enclosure,
would not the federal government be liable
and responsible to the }McDonald County
Court for damages and expenses in rebuild-
ing roads in that areat"

_ Artlcle I, Sectlon 8, Clause 17 of the constitution .
of the United étates, reads as follows: :
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"To exercise exclusive leégislation,
In all cases whatsoever, over. such
district (not exceeding ten miles
square) as may, by ceaslon of parti-
cular States, and the acceptance of
Qongreas, become the seat of govern-
ment of the Unikted States, and to
exscute like authority over all
places purchased by the consent of
the legislature of the State in which
the same shall be, for the erectlon
of forts, megagines, arsenals, dock
yards, aﬁd other needful bulldinga; -
X

o -
oA <

By reason of the above sectlon of the Constltution of the
United States, Congress enacted Section 257, Title 40, page
76, United States Code Ammotated, which reads as follows:

“

"In every case in which the Secretary
of the Treasury or any other officer
of the CGovermment has been or shall
be, authorized to procure reasl estate
for the erection of a public bullding
or for other public uses he shall be
authorized to acquire the same for the
United States by condemnetion, under
. Judlclal proceas, whenever In his
opinion 1t 1s necessary or advantage-
ous to the Gowermment to do so. - And
the United States district courts of
the district whereln such real estate
18 located, shall have jurisdiction
of proceedings for such condemnation,
and 1t shall be the duty of the Attorney
General.of the United States, upon every
application of the 3ecretary of the
Treasury, under this sectlon and sectlon
258 of this title, or such other officer,
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to cause proceedings to be com-
menced for condemnation, withln
thirty days from the receipt of
the application at the Department
of Justice."

Under the above United States law the government of
the Unlted States through the Secretary of the Treasury was
empowered to bring condemnation proceedings for the ecqulring
of land and for public purposes, and also granted the United
States' Diastrict Courts of the district where the real estate
1s located jJurisdiction of the proceedings. Congress also
enacted Sectlon 258, Title 40, pape 84, of the United States
Code Annotated, the following:

“The practice, pleadings, forms

and modes of proceedings in causes
arising under the provisions of
section 257 of this title shall
conform, as near as may be, to the
practice, pleadings, forms and pro-
csedlings existing at the time in
like ceuses in the courts of record
of the State within which such
district court 1s held, sny rule of
the court to the contrery notwlth-
atanding."

Under the above Sectlon 258 it provided that the pro-
cedure in a condemnation proceeding would be the same in the
federal court as 1s prescribed in the state law. The state
law of condemnatlon proceedings is covered by Article 2 of
Chapter 8 of the Revised Statutes of lissourl 1939.

By reason of the above United States and State laws the
government proceedings are carrled on under thelr eminent
domaln procedure, and a petition of condemmsation is filed in
the federal court. After the cormissioners have been appointed
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by the federal court in compliance with the state law of
condemnation an award 1s made by the cormissioners, It

i1s then pald into court and at that time the government

takes possession of the lands in question. The procedure

in the federal court is then the same as in the atate

court as to the time of appealing from the order of the
comalssionera. In the case of U. 5. v. 8,5587.16 Acres

of Land in Pendleton County, W. Va. (D. C. W. Va. 1935) 11 F.
- Supp. 311, 1t was held that In condemnation proceedings by
the Unlted States federal courts must follow methods required
by state statute, in addition to local law for condemmation
of property, so far as required to meet needs of justice. It
was also held in U, 8. v. Crary (D. C. Va,1932) 2 F. Supp.
g70, that the condemnee claiming damages to reslidue of his
land or estate has the burden of proving what the residue is
and the Injury to the merket value thersof,

In the same case of U, 5., v, Crary, supra, it held that
againat the federal government, state stetutes authorizing
award for damages to condemnces "adjacent property" must be
deemed limlited to resldue of tract. Urdder the facts in your
request you state that the roads adjolning the cemp area '
have been closed by reason of the condemnation of the real
estate for the use as a camp end fort. The govermment in
case of a condemnation not only condemns the roads actually
owned by the state, buf also condemns the easement on
property held by counties for road purposes. We do not know
who the defendants were 1in the condemnation of the area now
mown as Camp Crowder, but if the govermment has followed its
usual procedure and has flled a condemnation proceeding
against the state for its roads, the edjolning property owner
and the easement owvmed by the county on 1lts roads,in such a
case the county could set up, upon a trial of the case from
the eppeal from the commissloner, the fact that the adjacent
roads upon which the county holds easements have besn injured
and would result in damages to licDonald County. This matter
must be trled before the jury in the federal court upon the
appesal from the award of the commlssioner.

CONCLUSION,.

It 1s therefore the conclusion of this department that
the government by the closing of roads upon which the county
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owns an emsenent and the demage to the adjacent property
owner for the roads which have been daneged 13 a matter to
be passed upon by the jury in ths federal court when the
trlel 1s had upon the appeal from the award of the commls-
sloners, L

It i1s further the opinion of t 1s department that the
county roads which have been closed are considered adjecent
property rights of the county to that of the rosds or emse-
menta on the property which has been condemned directly in
the camp area.

Respectfully submitted,

W. J. CURKE

Asslstent Attorney-General
APPROVED:
VANE C. THURLO

(Acting) Attorney-General.
WIB:CP |




