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PENAL INSTITUTIONS: 
, CRIMINAL PROCEDURE: 

Upon conviction in a capital case on 
appeal and stay of execution the sheriff 
must deliver the convict to the Warden 
of the Penitentiary not more than ten 
days from the date of the judgment. 

March 31, 1941 

Honorable Michael w.. O'Hern 
Prosecuting Attorney of Jackson County 
Kansas City, Missouri 

J/ 1 F I LED 

fof 
Dear Sir: 

This is in reply to yours of recent date whe~ein you 
request an opinion .f'r.om this department, as follows: 

"on I~ebruary 1st, 1941, in .Jaek&on 
County, Missouri, one JAMES BUTTS 
was found guilty o:r- :t'Iurder in the 
First Degree by a jury and the death 
penalty was assessed; thereafter, on 
the 22nd day of' March, 194!, sentence 
was pronounced and judgment rendered 
against the defendant and the Court 
ordered the defendant to be delive~ed 
to the custody of the Sheriff' of' 
Jackson Cou.nty, and by said Sheriff 
to be delivered to the Warden o:f the 
State Penitentiary on the 26th day of 
March, 1941, 1 t was f'urther ordered 
by the Court that the said JAMES BUTTS 
be executed by the Warden on the 1st 
day of M.ay, 1941. The defendant filed 
an affidavit of appeal m1d the Court 
allowed e uch appeal. 

"In compliance with the order of the 
Court the Sheriff on this date ia to 
deliver the prisoner to the Warden of 
the State Penitentiary. Counsel for 

·the de;f'enda.nt contends that under the 
law all proceedings, including. the de• 
livery of the prisoner to the Waz•den, 
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are stayed once an order is made 
allowing an appeal and that the 
prisoner should remain in the 
custody of the Sheriff of' Jackson 
County pending said appeal. 

0 Tl'lis office is desirous of having 
an opinion from your office constru
ing SECTIONS 4108, 4132 and 4135 
R. s. Mo. 1039. Such an opinion 
from your office will be greatly 
appreciated." 

Section 4106 R. S. r.Io. 1939, which relates to peni ten ... 
tiary sentences only, reads a.s follows: 

nwhere any convict shall be sentenced 
to imprisonment in the penitentiary~ 
the clerk of the court in which the 
sentence W&8 passed shall forthwith 
deliver a certified copy thereof to 
the slwriff of the county, *ho shall, 
without delay, either in person or by 
a general ru~d usual deputy~ cause 
such convict to be transported to the 
penitentiary and delivered to the 
keeper ther~or.n· 

.. 
' 

Under this section it is mandatory that the sheriff without 
delay transfel" the convict to the penitentiary unless an 
appeal is talren and a stay of execution granted UDder 
Section 4132, R. S. Ilo. 1939. Under iection 4106 the execu
tion of the sentence is the taking of the defendant to the 
penitentiary. 

Section 4108, R. S. ~:Io. 1939, reads a.s follows: 

"E'hen judgment of death is rendered 
by any court of competent jurisdic
tion a warrant signed by the judge 
and attested by the clerk under the 
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Under Section 4108, au:p,ra, that part which is under
lined specitically states: 'judgment must be execut-ed .. n 
In other words, the execution o:f the judgment under the 
death penalty now is performed by the Warden at the Peni
tentiary. The underlined portion of' Section 4108, supra, 
also directed the sheriff to de::J.iver the defendant to the 
Warden of the Gtate Peni tentie.ry by order or the court and 
the delivery of the convict to the penitentiary must be 
made not more than ten days from the d1lte of fu.e judgment. 
Under Section 4l08, supra, the sheriff is not directed to 
execUte the judgment, but the Warden is directed to execute 
it as set out in Section 4112, R. s. Mo. 1939. 

'!he act of the sherif':f in taldng the prisoner to the 
penitentiary under Section 4108, supra, is only a ministerial 
act, the ewne as taking him from the courtroom to the county 
jail after a defendant has been sentenced to the penitential"y. 

The stay of' execution granted under Section 4132, R. s. 
Mo. 1939, is a ~tay of the administering of the case by the 
Warden as set o:u t in S.ec tion 4112, R. B. Mo. 193\1.-

Section 4132, R .. s. Mo, 1939~ reads as f'ollowa: 

nl:o such appeal or writ shall stay 
or delay the execution of such 
judgment or sentence, except in 
capital cases, unless the supX"eme 
court, or a judge thereof, or the 
court in which the judgro.ont was 
rendered, or the judge of such 
court, on inspection of the record, 
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ahall be of opinion that there 
is probable cause for such an 
appeal or writ of error; or so 
muQh doubt as to render it ex
pedient to take the judgment of' 
the supreme court thereon, and 
shall mak6 an order expressly 
directing that such appeal or writ 
or error shall operate as a stay 
of' proceedings on the judgment; 
but in capital cases t.ha order 
granting the appeal' liihal::!.. operate 
as such stay absolutely.,n 

This section grants a stay of judgment of sentence to the 
penitentiary as carried out Wlder Sec t1on 4106, supra, upon 
a proper order being made by the court or, under the case 
law_ by the malting of' a bond. It also stays execution under 
the death penalty in capital c~aea wit41out an order from the 
•upreme court, the court in which the~ judgment was ordered 
or, Judge of said court. 

•> 

All seetions of the statutes applicable to the same 
subject matter l'llU.st be read together. It was so held 1n 
Sayles vs. Kansas City Structural StE;tel Co., 1:?8 s. W. (2d) 
1.046, :544 Mo. 756. Courts cannot interpolate in a statute 
where omission is not plainly indicated. It was so held in 
Bets vs. Columbia IJ:'elephone Co., 24 s. w. (2d) 224. 

Section 4132, supra, does not state that tl"l...e aherif.f 
cannot proceed with his duties under ·ch.e law, but states: 
"shall operate as a stay of proceedings on the judgment," 
Under a penitentiary a~tence taking the prisoner to the 
peni t&ntiary was a proceeding in the exequ tion ot the judg
ment, where, under the death :sentence, the proceeding on the 
judgment is the act of the Warden. 

Se:otion 4108, supra, was re-enacted in the Laws of 1937, 
page 221, and is a much lat.eP law than Seetion 4132, supra. 
That the later ;.t.aw governs was held 1n Stiers vs. Vrooman, 
115 s. W, (2d) 84. Section 4135, R. S, liD. 1939, reade aa 
follows: 

• 
nrr the defendant in the jutlizent 
eo ordered to be a tayed shalT be 
in custody, it &hall be the 'duty 

) 
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of the sheriff, if the order were 
made by the court rendering tl1e 
judgment, or upon being aerved 
with the clerk's certi.ficate and 
a copy of the order 1 to keep the 
detenda.nt in custody without exe
cuting the sentence whicK may "have 
beE)n pasaed, to a.'6lde .such judglllent 
as may be rQndered upon the appeal 
or the writ of error. n 

The above Bectj.on appll.es only to the execution of sen
tence$ wbieh are performed by the sheriff and is not appli
cable to the execution of the aentence calling for the gas 
chamber which ia performed by the Warden of the Penitentiary. 
Sectien 41S5 and Section 4132, R. s. Mo. 1939, were construed 
in Ex Parte Carey, 267 s. w. 806, loc. cit. 808, 306 Mo. 287, 
where the court. said: 

"The fundamental idea underlying 
both decisions, as disclooed b:r 
the opinions, is this: If a de
fendant in a criminal cause who 
has appealed from the final judg
ment therein may, no twi the tanding, 
be aubj~ted to the punishment 
assessed aga±nst him, while his 
appeal is pending and before it 
can be heard, then the remedy af
forded by appeal can thereby be 
measurably defeated; this the 
Legialature after expressly con ... 
ferring the remedy could not have 
intJendad ,•" 

Under the above holding the ,Supreme Court d&clared 1 t was not 
the intention o:f the Legi.alature that a man who had been 
convicted on a criminal charge and had appeal.ed shall be 
subjectild to the punishment assessed against him while hia 
appeal is pending. These sections set out are only applicable 
to caaee where the defendant receives a penitential"Y' sentence 
and are not applicable to eases where the defe-ndant 1s adjudg$d 
to d1e in the gaa chambe-r. Under the law, a defendant con-
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victed and assessed the death penalty cannot make bond 
and must be held under Section 4108• supra. in the peni
tentiary until the final judgment of' the ease in ·the 
Supreme Court.. ' 

CONCLU~l!JH 

In view of the above authorities, it is the opinion 
of this department that when Section 4132, R. s. Missouri 
1939, is invoked in a death case, a stay of execution auto ... 
matieally exists without an order of any court. Unde: that 
part of' Section 4108• R. S. Missouri 1939, which provides ths.t 
the sheriff deliver 'the defendant, where a death sentence 
has been rendered, at a time specified in an order of the 
court, it is ma.ndatory that the sheriff deliver the prisoner 
within a time not more than ten days from the date of the 
judgment. He should deliver the prisoner to the Warden of' 
the State Penitentiar-y at Jefferson City. Missouri. for execution 
of' the judgment. The sta~ of execution only applies to the 
warden and not to the sheriff' who takes the prisoner to the 
penitentiary for the reason thnt the execution of' the judgment 
11J performed by the wa.rden under Section 4112. R. S. Missouri 
1939,. and the act of the sheriff in taking the prisoner to the 
penitentiary is not a part of the execution of the judgment. 

Respectfully submitted 

V~. J. BUH.KE 
Assistant Attorney General 

.APPHOVED: 

VANE C. THURLO 
(Acting,: Attorney General 
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