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G (hf COURT{ Nurses' Home cannot be constructed under

COuwY HOSPITAL AND levy for construction of a county hospital.
NURSEST HOME: : ,

August 25, 1941

llonorable llark liorris
Prosecuting Attorney
Pilke County

Dowling Creen, IMlssourl

Dear lir, iorrls:

This will acknowledge rcceipt of your letter
under date of fAugust 7, 1941, requesting en officlal
opinion which reads as follows:

"I would appreclate an opinion on the
following question: We have a County
hospital here in Pike County establishe
ed under Artlcle 27 of Chapter 111 of

the Revised Statutes of iissouri for

the year 1919 which provides for the
establishment and maintenance of County
Hospltals, The trustees now desire to
bulld a nurses! home in addition to the
hospital as the nurses st present have
rooms on the third floor of the hospital.
It is almost Inmperative that the hospital
get thls added facllity as they are in
dire need of additilonal rooms, When
they bullt the hospltal the petition
which wes granted read as follows:

"tPetltioners ask that an annual tax
be levied by your Honoreble body at
such a rate as may accord with the best
Judgment of the Court, not to exceed
however, one mill on the dollar, for
the establishment, maintenance and
support of a public hospital at said




Hon. lLark orris -2- August 25, 1941

City of Loulsiana, Plke County, lMissouri.!

"How would the words 'malntenance and
support' give the County Court and the
trustees guthority to use the annuel
tax to bulld a nurses! home?"

We ore unable to loceite Article 27, Chapter III,
Re $o Hissoirl 1919, referred to in your letter. How-
ever, we assume that your reference ls to Chapter 111,
Lrticle 5, U, e Hissourl 1919, Section 1Z820, H. 5.
illgsourl 1919 provides I'or the purchase of land and for
tho bullding of & hospital and reads as follows:

"henever any number, not less than one
hundred, of the qualliiled voteis ol any
such county, who are taxpayers thereln,
shall present to the county court of

such county a petition, in writing, pray-
ing the county court that an elsctilon be
held to authorige the incurring of an in-
debtedness, and the levyling of a direct
tex, or ths issuing of bonds therefor, for
the purpose of purchesing land and builde-
ing thereon a county hospnitsl for the poor
of auch county, such county court, upon
the presentation of such petlition, may,
if 1t so determine, at a regular term
thersof’, and by order of rscord of said
court, adjudge 1t necessary ior such
county to incur an Ilndebtedness and levy
a direct tax or issue bonds thereior, for
‘the purpose of purchasling the land and
building such a hospltal; such county
court may, at the sgrie torm, order a spe=
cial electlion in sald county, for ithe
purpose of providing for the Incurring

of such indebtedness and levylng a dlrect
tax or issulng bonds therefor. In sald
order ior such electlon there shall be
recited the amount and purpose of the
indebtedness pronosed to e lncurred, and
the number ol years during which a direct
tax shall be levled, and the amount of
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such direct tax on sach one hundred
dollers' valuation each year to pay
sald indebtedness; or in case oi the
1ssuance of bvonds, the length of time
for whieh bonds shaell be issued, the
rate of interest; the rate of increase
of the tax levy to pay the inberesty
and provide a sinking fund to pey the
bonds and the date on which the elec-
tion 1s to be held shall also be recited
in said order of the county court."

Countles zre nerely quasl corporations or political
subdivisions of the State and nelther the county or the
county court has any power unless given by the Constitution
of the utate or a statutory enactment. In Ray County, to
the use of the Comuon School rund, v. Bentley et al., 49 lLio.,
236, l.c. 242, the court in so holding said:

"Rut counties have not the powers of
corporations in general. They are
merely quasl corporations, political
divisions of the HState, and bthey act
In subordination to and as auxilliary
to the State government. (Hann. & St.
Jo. R.ii. Co. v. larion County, 36 io.
3033 Stete v, StJLouls County Court,
34 ilos 5463 Barton Couinty v. Walser,
47 lio. 189.) 'They have no power to
purchase land or hold tlhe same unless
it 1s given to them by statute.,s & M

The cou~t,in holding the county court only exerclsed
like powers, sald, (l.c. 242):

"The County Court does not derive
lts powers from the county, and it
can exercise only such powers as

the Leglslature may choose to in~
vest it with. Whatever Jjurisdiction
1s conferred upon it is wholly
statutory. It acts directly in
obedience to 3tate laws, indepen-
dently of the county. Vhere 1t
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actg for and binds the county, 1t
exerclses 1ts suthorlty by virtue
of power derived from the State
government, and 1t obtains author-
ity from no other source. (Reardon
v. S5te Louils County,36 lo, 555.)"

The flrst statutory enactment for the construction
of county hQSpiu&lS was in 1907, which provisions are very
simllar to the above quoted section of the R ua lMissourl
19194

You 1nquire 1f the county 1is authnorized to bulld a
nurses! home on the annual tax as provided by the county
court for the maint,nance and support of this public hospit-
al,

In construlng a statutory provision one of the car-
dinal rules 1is to deternine the lntention of the Legislature
at the time ol such enactment. In Wallace et al. v, Woods,
102 8. %W. (2d) 91, l.c. 95, the court said:

"The primasry rule of construction

of statutes 1ls to ascertain the
lawmalkers!'! Intent, from the words
used if possibvle; and to put upon

the language of the Legislature,
honestly and falthfully, 1ts plaein
and rational meaning and to promote
1ts object, and 'the manifest purs
pose of the statute, considerecd
historically,! is properly given cone-
8ideratlion. % & # 2 Lewils, butherland
on Stat, Const.(2d bd.) Sec. 363}
¥ndlich on Interpretation of 3tatutes,
3ecs 3293 and liaxwell on Statutes
{5th d.) 4285, Cummins v. Kansas
uity Public Service Co., 334 lic. 672,
86 S. tle (2d) 920, loc. cit. 925."

Therefore, we must look to the word hospltal in the
above provisions which authorized the constructlon of a
county hospital, and not as hospltal may be Lnferyrciéd at
this writing. It was common knowledge when the above
statutory provisions were enacted, that practically no hose

]
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hitals included nurses' howmes. Today, 1t is not uncommon
;0 have, either attached to the hosplitul or in a sevarate
building on the same lot or adjolning thereto, a nurses!
home

Funk and vagnall, Hew Standard Jlctionary, delines
"hospital® as follows:

"An institutlon for the reception,
care and medical trsatment of the -
‘s8ick or wounded; also, the building
used for that vurpose.”

Section 9832, H. &, lilssouri 1939, subdlivislion 8,
defines hospitsel in the narcotic act whleh was only en-
acted in 1837, and r:ads as follows:

"1Hospltal' moans an institution
for the care and treatment of the
slck and injursd, approved by the
dtate Loard of Health 17 operated
by and l'or medicel physlclans or
by the State Joaru of Osteopaiiilc
Reg%stratro and \agination, ir
operatccd Dy and for ostecpathic
ghjoicians, as proper to be en-
trusted wilith the custody of nare
cotle drugs and tue professional
use oi naercotic drugs under the
direction of a phygician, dentlst
or veterinarian,"

How 1t is true thiat the modsrn version of
hospital 1ls guite clfferent. '“he ncyclopaedia Tritannica,
Volunme ll, lath dition, page 792, deilnes th modern
verslon ¢f hospital in this nanner:

"The evolutlon of the modern hospltal
aifords one of the nost marvellous
evidences of the advance o:i sclentific
and humanitarian principles whilch the
world has ever sceen. lormerly the .
hospltal was nerely a buillding er bulild-
inrs, very often unsuitable Ior the
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purposes to which it was put, where
slek and injured people were retained
and more irequently than mot died.
The hyszlenic condltion, the methods
of treatment and the hospiltal atmos-
phere were all so relatively unsatis~
factory as to yield a mortality in
serlous cases of 40 %. At the prese
ent time . in 8ll large cltles, great

- hosplitels have been erected upon sx~
tenslve sites which are so planned as
to constltute in fact a village with
many ndreds of inhsbitants, This .
type of modsrn hospliel hes conmon
cuaracterlisticas. A multltude of sepw~
arate burlldings are dotted over the
site, wardas for male and femele patients,
resldential blocks for medicel officers,
nurses, sevvants, administration block,
store-rooms, kitchens, ete,, and the
whole Institutlon mey cover 20 acres or
upwards. In one such institution,
wlthin an area of 20 acres, there are
6m, of drains, 29m. of water and steam
pipes, 3m. of roof putters, 42m. of
electric wires." .

In Johnson, City Tax Collector, v, lMlssissippi
Baptist llospital, 106 50., l.c. 3, the court in construing
8 tax statute exeupting hospitals held this did not include
a nurses! home on an adjolning lot, In so holding the
court sald the law provlded:

"tThe following property, and no other,
shall be exempt from taxation, to wit:

T R T Y A B TN A YT Lo
kA R R T T S T S R S USRS S

"t (f) Property aporopriated to and
occupled and used for any hospital
or charivable Institution.?

N I R R R O T

28
~ w

"(1) In our view the maintalning of a
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home f'or the nurses employed by the
hospital end for other employess of
the hospitsl 1is not a hospltal pure
pose within the meaning of the statw
utes¢ The statute contemplates'such
uses as are rcasonably necessary to
an effectlve discharge of the powers
and duties of the hospltal under 1its
charter powera, It 1s not neceasary,
for the proper operatlon ol a hosplt-
al, that the corporation should fur-
nish homes for the nurses when not
on duty, They are no different from
other people who work and pay for
board end lodging or furnish thelr
own humes when off duty and performs
ing no service necessary ror the
proper operation of a hospltal, It
would be an unwerranted distinction,
by construction of the language of
the statute, to hold that bulldings
used merely as a rooming house for
employees come within the meaning of
the atatute. See Thurston County v.
Sistara of Charity, 14 VWash. 264, 44
P. 2523 Phildelphla v. Jewlsh Hospltal
Ass'n, 148 Pa. 454, 23 A, 11353 Re
Sisters of Blessed acrament, 38 Pa.
Super. Ct. 640; Phl Beta Lpsilon Cor=-
poration v. Boston, 182 lianss. 457, 65
W. lis 8243 Calvary Beptlst Church v.
¥4lliken, 148 Ky. 580, 147 3. W. 123
People ex rel. v. Yo M, Co &,.,, 157 Ill.
403, 41 N. L. 5573 AuditorGeneral v.
VWonman's Temperance Ass'n, 119 liich.
430, 78 H. w. 4663 School District v.
Howe, 62 Ark. 401, 37 5. Y. 7173
Baptist B. & ¥. Soclety v. BLoston,
204 Hlass., 28, 90 N, L, b72; All Saints
Parish Ve Brooiline, 178 Mass. 404,
59 N. Es 1003, 92 L. Rs A&, 7783 irst
Christien Church v. Beatrlce, 39 ﬂeb.
432, 5& ‘Io aJo 166.
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"In the case of Phl Beta Ipsilon
Corporation v. Boston, 182 llass,
457 ab page 459, 65 N, . 824,
825, the court said: .

"tDut the housing or voarding of
students 1s not of itself an educa=
tional process any more than 1s the
housing or boarding of any other
class of humen beings. The nature
of the process, so iar as respects
its -educatlonal features, is not
determlned solely by the character
of those who parteke of its benefits,
Sup .08 a number of students of the
Instltute of Technology should con-
cluds to provide lodginz and board
for themselves on some co-~operative
blan, and for that purpose shounld
buy &nd occupy a house not in eny
way connccted wlth the grounds or
property of the; instltution, could
it be ssid that*such 8 house was
used ior an educatlonal purpose?
Suppoese acain, that these students
were incorporated for the purpose
of providing board and lodging for
themselves and othiers while students,
could it be sald that the use of the
real estate for such purpogses was
and educational process? The trouble
with the pleinbiff's case 1s that the
property may have been found, as
above stated, to have been used as
a dormltory or boardlng house, that
~ this wes tne domlnant use and was in
no way necessary or convenlent for,
such slight and incidental educatlon
01 sclenvifle instruction ses was -
furnished by the plaintiff, end there-
fore was in no proper senss a part of,
or merely incidental to, such instruction,!

"Je are therefore of the opinion that
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thz nurses!' home and thelot in which
it is situeted in the city of Jackson,
assessed for taxation by the clty, is
subject to taxetlion, and that 1t was
error to overrule the demurrenr,"

In Burke v. Keansas 3tete Osteopathlc Assoclatlon,
111 Fed. (8) 250, l.c. 2556, a sult was brought by an asso-
clation of osteopaths egainst the collector of Internal
revenue to snjoin the collector from refusing to lssue and
reissue narcotic licenses to osteopathle physziclans in the
3tete of Kansas, The counsel for the association in this
case contended that osteopaths were physiclans as that word
was used in the lMederal Narcotic Act. The court held that
under the Act of 1913, as the courts of Kansas had construed
the Act, osteopaths did not practice surpgery and further
held that if osteopathle schools of good repute do now toach
surgery and have abandoned thelr f{ormer opinlon as to the
necesslty of surgery, the fact has never been recognized by
‘the leglslature or the courts of this state. In other words,
the legilslature has not amended sald Act of 1913 and in view
of the decislons rendered by the courts of the State of
Kansas, as hereinafter mentioned, the woprd osteopath as used
in the Act of 1913 stlill has the same meaning as 1t did at
- the tlme of the enactment, Therefore, In 1913 at the time
of the enactment of thls Kansas law, there was a definlte
mesaning to the term "osteopathy" and that meaning wes clearly
stated in the oplnlon rendered by the hansas Supreme Court
as early as 1911, Stete.v. Johmson, supra. In the above case
the court quoted from SYtate ex rel, v. Gleason, 148 Kan. 1,
79 Pac. (2) 917, wherein the Supreme Court of Kansas sald in
part, (l.c. 253-543 1938)1% )

"The general use of a knife or other
Instruments in surglcal operations
was regarded as unnecessery and opposed
to the osteopathlc system of treatment.
Apparently the legislative Intent of
the aet of 1913 (Ch. 290) was to recog-
nlze the system of osteopathy as they
taught in 1ts achools end colleges of
good repute, and to authorize its prac-
tice by those who bellieved in and conw
formed to its teachings. Our leglslature
recognized that there 1s a broad Iield
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for the use of sueh & system of
the heallng art. 1ii, as is sug-
gested by counsel for defenae,
osteopathic schools and colleges
of good revute, and those who
practice oasteopathy, have abane
doned thslir fundamental theory:
that surgery, in the main, should.
be confinsed to manipulation with~
out the use of the knife and other
Iinstruments, that fact never has
been recognized by the 1egislature
or the courts of this State."

The above case supports our contentlon that the
word hospltal in the provisions providing for a county
hosplital shall have che same meaning es it had st the
time sald provision wes enascted. If these provisions
pertalning to the buillding of a county hespltal were of
recent enactment then a nurses' home might be considered
&3 & necessary part of the county hospitel, but since a
hospital at the time of enacting the abbve provisions did
not include & nurses' home then i1t is the opinion of thils
department that no nurses! home may be constructed out of
thls levye

There 1s a well sstablished rule that where an agent
is clothed.with general powers the means and measures necessary
to effectuate the powers granted altend the grant of authority
as inevitable incident. (State ex rel. Gates, 67 Mo., l.c. 1433
Church v, Hadley, 240 Ho., l.c. 69£=698.) There are also
cases whicéh hold that where authority 1s gilven for the bullde
ing of a schoolhouse that the ground for sald schoolhouse to
be constructed upon may also be purchased and that the board
in charge of the work is authorlized to purchase sald ground
for the reason that 1t 1s an incldental poweor because india-
pensable to attaln the ‘end. . (3tate v. Board of Iducation,
76, ?. Lo 1873 Board of Zducation v, otate, 67 Pec., 559, l.c.
560,

However, there 1s a distinction between such line
of authoritiles and the instant case for the reason that to
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- build the schoolhouse it was necessary to have soms land
on which to construct sald schocolhouse. Naturally it was
incidental thereto and indispenseble, but in this case the
nursss'! home was not necessary snd indlspensable at the time
these provisions were enacted. Therefors, we must hold that
the murses! home cammot be constructed out of the levy con-
templated, and in the absence ol eny statutory or constitution-
al provision authorizing the bullding of sald nurses' home
the county cennot construct same,

Respectfully submitted,

AUPRZY R, HAMUETT, JR.
Assistant Attorney General

APPROVLD:

VANE Ca. THURLO -
(Acting) Attorney Genersl
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