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JURIES:

éRIMINAL COSTS: Sheriff is only entitled to a reasonable amount

allowed by the circuilt judge and prosecuting
attorney for the board and lodging of a jury.

Honoreble Tom Moore, Judge
Ozark, Missouri

July 7, 1941

]
-

Y

Dear Sir:

We are hereby answering your requesat of July 7,

1941, in reference to the payment of board and lodging
for Jurors in custody of the sheriff.

The facts upon which we base our oplrnion read

as follows:

"When the Jury is ordered kept to-
gether, 1s the sheriff entitled to
$26.00 for board and lodging for the
Jury where he does not furnish them
three meals and lodging, or is the
fee to be apportioned by allowing
one-fourth for each medl in the day
and the additional one-fourth for
lodging if they are kept together
overnight; in other words, if the
sheriff furnishes lunch and supper,
is he entitled to ome~half of the
$26,00 or all of 1t, although he
does not furnish lodging and break-
fast to the Jury?"

Section 4221, R. 5. Missouri 1939, pasrtially reads

as follows:

¥s g # And in all cases of felony, v
when the jJury are not permitted to _ ™
separate; 1t ahall be the duty of

the sherifi in eharge of the Jjury,
unless otherwise ordered by the

court, to supply them with board

and ledging during the time they

are required by the court to be

ksept together, for which a reason-
able compensation may be allowed,

not to exceed two dollars per day
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for each Jurymen and the offlicer in
charge; and the same shall be taxed
a8 other costs in the c¢ase, and the
state shall pey such costs, unless
in the event of convietion, the same
can be made out of the defendant."

Under the above partlal section 1t wlll be notlced
that the following term is used, "& # for which a reason-
eble compensation may be allowed, not to exceed two dol-
lars per day for each Juryman and the officer in chargejx”
This clause 1a a limitation on the amount that can be al-
lowed. It does not specifically state that two dollars
per day should be allowed.

In construing statutes one must take other see~
tions which apply to the same subject matter. Section
4237, R. S. Missourl 1939, reads a&s follows:

"It shall be the duty of the prose-
cuting attorney to atrictly examine
each bill of costs which shall be
delivered to him, as provided.in

the next preceding section, for ale
lowance against the atate or county,
and ascertain as far as possible
whether the services have been
rendered for which charges are made,
and whether the fees cherged are
expressly given by law for sueh ser=-
vices, or whether greater charges

are made than the law authorlzes,

and if said fee blll has been made
out according to law, or if not, .
after correcting all errors therein,
he shall report the same to the Judge
of sald court, either In term or in
vacatlion, and ir the same appears to
be formal snd correct, the judge and
prosecuting attorney shall certify to
the state auditor, or clerk of the
county court, accordingly as the atate
or county is 1lieble, the amount of
costs due by the atate or county on
the said fee bill, and deliver the
same to the clerk who made it out,

to be collected without delay, and
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pald over to those entitled to the
fees allowed,"

Under the above section i1t is the duty of the
prosecuting attorney to examine all bills of costs and
among other things to determine "+ i and whether the fees
charged are expressly glven by law for such services, or
whether greater charges are made than the law authoriges,

% % % " Also, under the above section the prosecuting
atiorney and the Judge shall certify to the state auditor,
or to the clerk of the county court, as to the amount of
costs due by the state or county. Under partlasl section
4221, supra, the words "reasonable compensation® are used
and under Seetion 4237, supra, it is the duty of the prose-
cuting sttorney and the Judge to determine whether or not
the compensation allowed for the board and lodging of jury-
men 1s reasonable,

The law 1s well settled that before any fees or
costs are sllowed to & public officisl he must be able to
place his finger upon the law allowing him such fees, Un~
der the facts in your case there i3 no specific allotment
of feea for the board end lodging of jurors, but there is
a 1imitation of two dollara per day for each jurymen snd
the offlcer in charge., In the case of City of Greenfleld
v. Farmer, 190 8, W. 406, par. 2, the court, in passing
upon the allotments of costs and fees, sald:

"It 1s the well-settled law of this
state and the country at large that

the right to tax costs 1a purely made
by statute; no such right exlsted at
common lawi and, unless there is a
statute authorizing the taxing of

costs agalinat the plaintiff, the

order of the cirecult court 1s erroneous.
It 1s held in the case of 3tate ex rel.
Clarke v. wilder’ 197 Mo. 27’ 94 8, W.
499, that no costs can be taxed in any
court except sueh as the statute in
terms allows. In Ring v. Chas. Vogel
Paint & Glass Co., 46 Mo. App. loc. ecit.
377, the following language 1s useds

ig %+ % % It may be stated that the
entire subject of costas, in both civil
and criminal cases, is a matter of
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statutory enactment; that all such
statutes must be strictly construed,
and that the officer or other per-
sons olaiming costs, which are con~
tested, must be able to put his
finger on the statute eauthorizing
their taxation.t"

As to the construction of the words "reasonable
compensation" as set out in Section 4221, suprs, the
Supreme Court of thls atate in defining the word "resson-
able" in the case of State v. Coulter, 204 S, W., page 5,
1, e. 6, said:

"We notice that the words ‘Yordinarily
careful! are used in the instruction
in this ease in place of the word
'reasonable! used in the cases cited.
Black's Law Dictionary defines fresson-
able! thus: 'Agreeable to reasong
Just, proper, ordinary, or usual.!

For the purposes of thls case we
consider the words 'reossonable! and
fordinary' as synonymous,. # 4 # x "

Also, iIn the ease of Gray v. Cheatham, 52 S. W.
(2d8) 762 (Texeas), 1. c. 764, the Supreme Court of Texas,
in defining the words "reamsonsble compensation", said:

"% % % Reasonable compensation might
inelude more than the reasonable value
of services rendered. By reasonable
compensation 1s meant what would
reasonably compenssate one for a par-
ticular service under particular
factsj; and what would be the reasone
able value of the services rendered
would be whet was the remsonable price
pald for such service or like service
in the conmunity where such services
or llke services were rendered."

Under the above opinion 1t is always a question
of fact as to the amount that would be considered reason-
able compensation. It depends upon the circumstances,
the tlme and the reasonable value for like services.

Reasonable compensation, ss pessed upon by the
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circult jJudge and the prosecuting attorney, in allowing
this fee, depends upon the facts of each individual act

of a sheriff in the boarding and lodging of the jury.

In the case of E, Wagner & Son v. Commissioner of Internal
Revenue, 93 F, (2d) 816, 1, ¢. 818, the eircult court of
appeals, in a tax income ¢ase, held as follows:

"The statute requires that an allow-
ance for salerles or other compen~-
sation must be reasonable, before the
taxpayer is entitled to a deduction
therefor from gross Income., Whether
or not such salary or other compen-
gsetion is reasonable 18 & question
of fact., Sunset Scavenger Co. V.
Commissioner, 9 Cir., 84 F. 24 453,
4543 General Water Heater Corp. v.
Commissioner, 9 Clr., 42 F. 24 419,
420. Generslly, 'reasonable and true
compensation 1s only such amount as
would ordinarily be pald for like

- s8ervices by like enterprises in like
circumsbances.t i i % ¥ .

CONCLUSION

In view of the above authorities 1t 1is the opinion
of thils department that the eircult jJudge and prosecuting
attorney, who certify the fee and cost billls, should determine
whether the fee asked by the asheriff for the boarding and
lodging of the Jury and sheriff in charge of the Jury, is
reasonsble.

It is further the opinion of this department that
the reasonableness of the fee or coat blll is a question of
fect and depends upon all of the circumstences as to tims,
place and market value of such necessaries furnished by the
sheriff to the jury and the deputy sheriff in charge*

It i1s not for this office to pass upon questions of
fact which are directly under the supervision of the cirecult
Judge and prosecuting attorney who are more scquainted wlth
the service, coats and market value of such accommodations
furnished by the sheriff,

APP’ROVEDs Respectfully submitted
, W. J. BURKE
VANL C. THURLO ’ Assistant Attorney General

(Acting) Attorney General
WJB:DA




