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MO+ TRAIN.
SCHOOL BOYS:

Jurisdiction sentence delinquent bovs under 17-circuit
courts, Cepe Girardeszu Common Pleas; such boys between
17 and 21, seme courts, also St. Louils Ct. Crim. Correction.
For certain felonies, circult courts may sentence boys
under 17 to pen., or Train. School; for other felonies
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JURISDICTION: may sentence only to Trein. School. Remedy to correct
sentence to wrong place 1s habeas corpus.
December 17, 1941
\ .
' | ,F\O\
Honorable Loyd I. iller, Director \W

Uear Sir:

Department of renal Institutlons
Jefferson Clty, illssouri

This is 1n reply to your request for our oplnion

by your recent letter, which 1s in the following terms:

"Vije would llke to hsve an opinion from
your office clarifying the question as

to who may be sentenced to the lilssourt
Training School for Boys, and, more par-
ticulerly, an explanation of the following
questions:

"1. What distinction 1s made between
boys under the age of seventeen years

and boys botween the ages of seventeen
and twenty-one years, ilnsofar as sentence
to the ilissocurl Tralning School 1ls con-
coerned?

"2, Ghat courts may sentence boys to the
iMissouri Training School?"

This opinion also will answer the request for our

opinion by the recent letter of ir. Paul k. Keiser, which
' s 1n the following terms:

"Re: Coy (Virgil) tauls, #55469.

"On August 2, 1941, in the Circult Court
of New Medrld County, the subject named
above entered a plea of gullty to the
crime of Burglary 2nd. degree and was
sentenced to serve two years in this in-
stitution. '
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"The prisoner was recelved at the penl-
tentiary on August 7. He 1s only 16
years of age, and he had never before
been arrested. DBecsuse of his youthful-
ness we deemed 1t advisable to lsolate
him in quarantine, thus hoping to reduce
to a minimum his assoclgtion with older
inmates, but to continue thils arrangement
indefinltely would.be inhumane.

"This institution cannot properly re-
hebllitate this type of immate, and he

is below the stsztutory sege limit for
admission to the Intermediate Reformatory.
We belleve the Ztate Training School for
Boys at Boonville 1s the proper place to
continue his lncerceration.

"Will you please, therefore, advise us

1f 1t 1is not within the jurlsdiction of
the Circult Court of Cole County to order
his trensfer to Boonville, &nd also help .
us arrange to brinb this case before the
Court?

Respectfully,

PAUL 1.« KATSER
Faul . Kaiser, Varden.,"

I. Your second question is snswered first, namely,
What courts may sentence boys to the fiissouri Training
gchool for Boys at Boonville, :ilssourl?

Juvenile laws and laws providing for the treatment
and correction of dellrnquent end other minors are 1in
Chaepter 86, R. $. Mo. 1939; Article IX, Sections 9673 to
9695, inclusive, apply to counties having & populstion of
50,000 1nhebitants or more, and Article X, Sectlons 9696
to 9718 apply to counties having a population of less
than 50,000, Under the law applicable to countles of
less thean 50,000 populetion, Sectlon 9698 1n pert provides:
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"This article shall epply to children
under the age of seventeen years, 1ln
counties of less than 50,000 populsation,
who are not now or hereafter: inmates of
any state institutlion or any institution
incorporeted under the laws of the state
for the care and correctlon of delinquent
children, # % % "

Section 9699 in part provldes:

"The Cape Glrardeau court of common pleas
and all circult courts in counties less
then 50,000 populsation shall have original
jurisdiction of all cases coming wlthin

the terms of this article. The proceed-
Ings of the court in such cases shall be.
entered in a book or books kept for that
purpose, and known as the juvenlle records,
and the court shall be known as the Cape
Girardesau court of ecoummon plees and the
circuit court, and may for convenlence

be called the juvenlle court. # % #

In those eountles the circult courts and the Cape
Girsrdeau court of common pleas have jurlisdictlon of
proceedings conducted under the juvenile law, &and there
is no juvenile court. Properly speaking, the term"juvenile
court" 1s anplied to the circult court merely ws a matter
of convenience. It was 80 ruled under the same statutes
in state ex rel. Wells v. Walker, 34 S. W. (2d) 124, 526
?o. 1233, and the court seid, at 1. c. 128, 129 of 54 e We

2d)

-

"There are no separate juvenile courts
nor Jjuvenlile divisions of the circuilt
courts in counties of less than 50,000."

L I A T O I S LG R I B A

"That does not mean & sepsasrate court.
It merely means that 'for convenlence!
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sepsrete records of the different methods
shall be kept, but 1t 1s the circult court
in its capacity as such while entertaining
juvenile cases and 'for convenlence' 1s
cglled the juvenile court.”

6 3 AF 3 4% 3R e e 3 gk 3% 2 3 3F GF R 3 3 3 9

"It is the clrcuit Jjudge who sits and
trliea the case whether it is tried under
‘the general law or under the Jjuvenlle
law, .8 jJudge of the clrcult court, he
must determine whether the relator may

be prosecuted under the general law. The
distinctions which sre mede are not in the
different courts whiech may have jurladic-
tion of one preosecutéd as s dellnquent or
as a criminal but in the application of a
law in the same court." '

As to countiea‘having e population of 50,000 or
more, Article IX, Zection 9673, in part provides:

"This srticle shsll epply to children
under the age of seventeen (17) years,
not now or hereafter lmmates of any state
instltution or any instltution incorporat-
ed under the lews of the state for the

. ears agd correction of delinguent children:
#3%

And Tsctlon 9674 in psart provides:

"The circult courts exercising jurisdic-
tion in counties now or hereafter hsaving
a populstion of fifty thousand (50,000)

inhebitants or more shaell have originael

jurisdiction of &ll cases coming within

the terms of thils article: Provided,
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that in counties containing a city of

the first class the criminal court shall
have such origlnal jurisdictlon. For

the purpose of thls srticle, the city

of St. Louls shall be consldered & county
within the meaning of this article.

PR L A R R DRI T LR TR R R

" % 4 % and the procesdings of the court
In such cases shall be entercd 1n a book
or books to be kept for thst purpose, asnd
known as the juvenile records, and the
court may for convenlence be cslled the
juvenile court. The clerk of the clrcult
court In such county shell act as the
clerk of the juvenile court."

In those counties the clrcult court has jJurisdiction,
and there 1s no such thing as a juventle court; the term
"juvenlle court" is used merely as a matter of convenlences.
It was so ruled under the same statutes in State ex rel.
iMachiish v. Landwehr, 60 &, V. (24) 4, 1. ¢. 6, 8, 332 o,
622, end the court said:

"Helator ls wrong in hls contentlon that

the complaint sgalnst Opal Brown wss filed

in the juvenile court because there 1s no
* such court. The statute does not creats

a Juvenlle court. The Juvenile Law, 3o

called, vests original jurlsdiction of

all cases srising under that law in the

circult court.!
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"iividently the writers of these opinions
referred to the court as the 'jJuvenile

court! for convenlence only, because the
stotute provides that the circuilt court
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shall have orlglnal jurisdiction of sall
ceses arlising under the Juvenlle Law,

and the court may for convenience be
called the juvenile court. cectlon 14137,
R. 8. 1929 (Mo. St. Ann., Sec. 14137),.
Nelther of these cases hold thet there

ls, in fact, a juvenile court."

The circult courts may proceed under either the
Juvenlle delinquent law, or under the general criminal
law., Section 9700 in Article X applies both to counties
of less than 50,000 and to counties having a population
~of more then 50,000 (State ex refl. lacliish v. Landwehr,
60 3. W. (2d) 1. ¢. 8 (10)), and it provides:

"In the discretlon of the judge of any
court hsving jurisdiction of delinquent
children under the provisions of articles
9 or 10, chapter 56, R. &. 1939, any peti-
tion alleging & child to be delinquent may
be dismissed and such child prosecuted
under the general law, and any motion,
petition or application, made to any court
or Jjudge having general jurlsdiction of
criminal ceuses, to transfer the case of
or charge against any dellinquent child

to & court having jurisdiction of delin-
quent children under the provisions of
sald articles 9 and 10, may be denled

in the dlscretion of the judge, when in
the judgment of the Judge such child 1is
not a proper subject to be dealt with
under the reformatory provisions of

eit%er sald article 9 or seld article

10.

The power of the circult judge to meke that election
was recognized in the last portion of the sbove quotation
from State ex rel. lells v. Walker, supra.
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II. Your firat question 1s, What distinction is
made between boys under the sge of seventeen yvears and
boys between the a;es of seventeen and twenty-one years,
insofsr as sentence to the .ilssourl Training School is
concerned?

(A) The question is first consldered with reference
to ceses conducted under the juvenile law. In the law
applicable to counties of less than 50,000, & delinguent
child ls defined in Section 9698 as any child under seven-
teen years of sge who violates sny state law, or who 1s
incorrigible, or who commlts any one of several other
actions which are not crimes, and Section 9704 in part
provides:

"In case of & delinguent child the court
may commit such c¢hild, if a boy, to a
training school for boys, or to ths His-
sourl reformatory, or, if a girl, to the
state industrial home for girls, or, ir
a colored girl, to the state industrisl
home for negro girls." The referencess

to the'ilissourl reformatory" mean the
Mlssouri Tralning School for Boys at
Boonville (Section 8993, R. S. Ho. 1939).

. With reference to counties haeving a population of

more then 50, OOD inhebitants, e delingquent child is definsed
in Article Ix, Section 9673, substantially as above stated,
and Section 9688 in part providea-

"In the case of a delinquent child % 3 #
the court mey commlt the child, if a boy,
to the iissourl trelning school for boys,
or, if a girl, to the st:te industrial
school for girls; #* % % ¥

The foregolng applles to boys under seventeen. Both
Artiole IX, Sectlon 9673, and Article X, Section 9698, con-
tain e provlsion thet when Jurisdiction has been acquired
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under the juvenlle law over the person of a child under
seventeen, such jurisdiction shall contlnue until the
child shell have attalned the age of twenty-one years.
Under those provisiong, in order to have jurlsdiction
over a c¢hlld over seventeen years of age, the court
must have by some process brought the chlild within 1its
Jurisdictlion while he or she was under seventeen. BEut
another ststutory provision is broader, Sectlon 9696,
Article X.

Procesding under the juvenile law elther in countles
having & population over or under 50,000, circult courts

may sentence to the Missourl Training School for Boys
any boy under twenty-one years of age, 1f he 1s charged

end tried as a delinguent child, instead of being charged
and tried under the general criminsl law, because Sectlion

9696 provides:

"Whenever in the State of Misaourl any
minor of the age of scventeen years or
ever shall comnlt &ny of the acts consti-
tuting s delinguent child as defined in
the statutes of thls state, applicable to
children under seventeen years, such minor
mey be caused to be brought by his or her
parents or lawful gusrdlian or by the pro=-
bation offlder or by eny psrson interested
in sald mlnor, before a court of record
heving jurlsdictlion over misdemesnors,

and tried in ths same manner, as a per-
son charged with the commlssion of a mias-
demesnor. Upon the finding of delinquency,
the court may proceed to meke such order
in the case as may seem to be for the

best Interests of saild minor, either by
commitment to any public Institutlion,

or to any privete instlitutlon willing

to receive such minor, or to the care

and. custody of any individuel willing

to care for said minor or sald minor

may be left in the care of hias or her
parents or guardlian, subject to the
supervision of the court under suspended
sentence; or the court may proceed to

make any other lawful disposition of ‘the
case, (Italics ours)
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Other sections refer speciflcally to countles having
‘a populstion either over or under 50,000.‘ Section 9696
applies to both such counties, It is of &eneral spplica-
tion, and &pplies "in the State of iiissouri." It refers
not only to Article X, 1n which it is found, but refers
to all "stetutes of this state." Under th:t section s
court other than the circult court mey also have juris-
dictlon of boys between the ages of seventeen and twenty-
one. faid fection 9696 confers jurlsdiction on "a court
of record having juriadiction over misdemeanors." TFor
exemple, in the City of St. Louls excluslve jurlsdiction
over certaln classes of misdemeanors i1s vested 1n ths
St, Louls Court of Criminel Correctlon. <Section 2253,
R. 8, Ho. 19393 State ex rel. iacNish v. Landwehr, supra,
60 S. W. (2d4) 1. c. 6 (2, 3). It 1s noted thst the Landwehr
case, supra, recognized the spplicction of snother section
In srticle X to countles otherwise falling within the
applicatlion of Article IX, because of the uss of general
terms.

(B) Cases conducted under the generasl criminal law.
This portion of the opinion answers the guestlons contained
in Mr. Kelser's letter above guoted., It has been sesn
above that a person under seventeen years of age may be
prosecuted ln the circult court under the general criminsal
law., In Steste v. Flores, 55 S. V. (24) 953, 1. c¢c. 955, 532
Mo. 74, the court sald:

"These statutes were construed in Stste
ex rel. Vells v.i.alker, 326 o, 1233,

34 8. V. (2d) 124, It was held thet, in

a prosecutlon ageinst a juvenile commenced
under the general law, the circult court -
had & right to proceed under that law.

It was pointed out that since no petition
was flled alleging the defendant to be a
delinguent child, 1t was not necossary

for the court to exercise the discretion
provided under that section. Theat ruling
was approved by this court in I.x parte
Bass, 328 Mo. 195, 40 S. V. (24) 457."
Also see Stete v Naylor, 40 &. W. (24)
1079, 1082 (6), 328 Mo. 335.
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The offense commltted by a boy under seventeen may
be a misdemeanor. As to thet, Section 8998 in part pro-
vides:

" % % % Any boy under the age of
seventesen years convicted of a mis-
demeanor in any court of record,
elther upon the plea of gullty or
upon trisal, may, in the discretion

of the court, be commltted to the
Wlssourl Training School for Boys.

o boy under seventeen years of age
convicted of a felony shall hereafter
be committed to the county Jail as

a punishiment for such offense, # 3 "

A boy over seventeen convicted of a misdemcanor by
a court of record may be sentenced to the county Jail the
same as other persons under the general criminal law. A
justlice of the peice court is not a court of record. Of
course, the circult courts (Section 1990, R. &. ilo. 1939),
the Cape Girardeau Court of Common lleas (Section 2329,
R, 8. Yo. 1939), and the St. Louls Court of Criminal
Correction (Section 2238, R. L. Mo, 1939) ere courts of
record.

With reference to persons under seventeen convicted
of felonies, Section 8998 further provides in part:

"Any person under the sge of seventeen
years, convicted of a crime, the punish-
ment of whlch, under the stetutes of

this state, when committed by persons over
the age of seventeen years, is imprlsonment
in the penitentlary for a term of not less
then ten years, may be punished in the
gsame manner and to the same extent as
provided by the statutes for the punish-
ment of persons over the age of seventeen,
or, if a boy, he may be imprisoned in the
penlitentiary or committed to the Missouri

7
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Trainlng School for Boys; snd any boy
under the age of seventeen years con=-
victed of any other felony, either upon
plea of guilty or upon trisl, may be
commltted to the iilssourl Training School
for Boys. % #% &% " (Itallcs ours)

Thet section prescribes the place of confinement for
cases where the defendant was under seventeen years of
.age on the date that jJudgment was rendered and sentence
pronounced by the court, rather than upon the date when .
the offense was committed or the plea of gulliy recelved
by the court, or the date of the return of & verdict by
the jury. It wss 80 ruled in State v. Townley, 147 io.
206, 48 &. V.. 833, under Laws of HMlssourl, 1897, page
123, section 5, which in part provided: "Any boy under
the age of elghteen years convicted of a crime ..... may
be punished 1n the same manner ..... of persons over the
age of elﬂhteen, or he may be imprisoned in the penitentiary
or commlitted to the state reform school .....; and any boy
under the age of elghtcen yecars convicted of eany other
felony eese.s shall be conmitted to the sald reform schcol
# 3% % M In thet case th¢ defendant was under elghteen
when he committed the offense, and when he pleaded gullty,
but was over elghteen when he was sentenced to the penl~-
tentiary faran offense other than one punlshable by not
less than ten years in the penltentiary. The court sald,
at 1. c. 208, 209, of 147 ilo: '

"In note 2, page 139, volume 4, imerican
end nnglish uncyclopedla of Law, it 1s
sald:s 'It hes generally be held that

the word "convicted" includes the final
judgment, and that one who hss been found
gullty by the jury, but has not yet been
sentenced, 1s not s "convicted" person."

"In Gallegher v. Stste, 10 Tex. App. loc.
cit. 472, it was ssld that the word 'con-
victed ..... has & definlte signification
In law. It meznse that a judgment of final
condemnatlion has been pronounced agalnst
the sccused.,
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"e think there is 10 guestion but
what the leglslature used the word
tconvicted! in 1lts broadest and most
comprehensive sense, &s one judgment,
and &s the Jjudgment was not rendered
until after defendant errived at the
vge of elghteen years thst 1t should
be affirmed."

Under the provisions of Sectlon 8998 last above
quoted, the court may sentence a boy under seventcen
to the penitentiary if he has been convicted of an offense
punisgheble by imprisonment 1n the penitentiary for not
less than ten years. FIor exanple, murder in the second
degree 1s punlshable by imprisonment in the penltentlary
for not less than ten ycars (tection 4378, R. 8. Ho. 1939),
and for that oifense & court may sentence a boy under
seventeen to the penltentisry. Also under HSection 8998,
for the same offense, the court may in 1ts own discretion
sentence the boy to imprisonment Iin the idlssouri Training
school for Boys. DBut, as held in Stste v. Townley, supra,
any boy under the age of seventeen years convicted of any
felony other than one punlshable by imprisonment in the
penitentiary for not less Lhan ten years cannot legally
be sentenced to the penitentlsry, but must be sentenced
to the ifissouri Trsining School for Boys, Ilir, Keiser's
letter states that & sixteen yesr old boy named tauls was
convicted of the crime of burglary in the second degree,
and sentericed by e circuit court to lmpriscnment in the
penltentiary for two years. Thst oiffense 1s punishsable
by "imprisonment in the state penitentlary for e term not
less than two nor more then ten years." Gection 4445,
Re 8. llos 1939. Under the sbove discussed authority, for
that offense, assuming Sauls was sixteen years old when
convicted, he could not legelly be sentenced to the
penitentiary, but could only be sentenced to the illssourl
Training School for Boys.

%here the court has erroneously sentenced a boy under
seventeen to the penltentlery for an offense other than

one punisheable by imprisonment for not less than ten yeurs,
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the remedy is a hsbeas corpus proceeding in the Clrcult
Court of Cole Mounty, in which the court has & rlght to
sentence the boy +to the proper place of confinement,

In the hazbeas corpus statute, Article VI, Chapter 8, R. 3.
fio. 1939, Sectlon 1660, 1t is provided that: ,

"o person shall be entitled to the
benefit of the proviglons of thils
article for the reason that the judg-
ment by virtue of whilch such person

1s confined was erroneous as to time

or place of imprisonment; but 1ln such
ceses it shell be the duty of the court
or officer before whom such relief 1s
sought to sentence such person to the
proper place of conflinement and for

the correct length of time from and
after the dete of the original sen-
tence, and to ceuse the officer or
other person heving such prisoner in
charge to convey him forthwifth to such .
designated place of imprlsonment.”

Thet 1s the same a8 Section 1996 snd GSsction 2659,
_R. 5. Ho. 1879, which were gpplied by the Supreme Court
in Ex Parte Cohen, 159 ilo. 662. In that case a sixteen
year old boy hed been sentenced to lmprisomment in the
penitentiary. The court said:

"The statute governing this case at
the time the deirendant entered his
several pleas of gullty wss sectlion
3861, Revised Statutes 1889, which
provided: 'Vhenever any person shall
be convicted of any felony committed

- while under sixteen years of age; he
shall be sentenced to confinement in
the reformatory school # 3 3¢ ! Pro~
ceeding then in obedlence to the statute,
it 1s considered, ordered and adjudged
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that the petitlioner Samuel Cohen, i i &
be and he is hereby ordered released
from his Imprisonment in the state peni-

tentiery % % i end he is hereby sentenced
to the reformatory school at Boonville,
iissouri, % & % "

We shall institute a hsabegs corpus case in the
Circult Court of Cole County in order to have Hsauls
sentenced to the proper place of confinement as soon
a8 we obtain proper evidence of his sge. Having been
informed that Sauls was born in Arizona on & certaln
date, we wrote to the Arlzona State Department of Health,
which sdvised us thet they have no record of his birth,.

We have wrltten to the prosecuting attorney of the county
where Ssuls was convlicted in order to obtsin some evidence
of Sauls! sge other than his own testimony.

Certain pecrsons convicted of felonies for the first
time, between the sges of seventeen and twenty-five may
be sentenced to the Intermediate Heforfmatory for Young
Men at Algoa (Gection 9117, K. . Mo. 1839). A boy .
under seventeen on date of sentence for a felony cannot
be sentenced to the institution zt Algoa, but must be
sentenced either to the inatitution st Boonville, or to
the penitentiary, under the statutes discussed above.

CONCLUSION

In our opinion, jurisdiction to sentence boys under
seventeen on date of sentence, adjudged to be delinquent
children, to the iissouri Tralning School for Boys, is
vested 1n the clrcult courts sand the Cape Gilrardeau Court
of Coxmon Pleas. Jurisdictlion to sentence boys between
the eges of seventeen and twenty-one on dete of sentence,
ad Judged gullty on the seme cherge,.is vested in the
circult courts, the Cape Girsrdeésu Court of Common Pleas,
and other courts of record having jurisdictlion of mis-
demeanors, such as, for example, the St. Louls Court of
Criminal Correction. There iz no juvenlle court in
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Missouri. Jurisdictlion to sentence boys under seventeen
on date of sentence, convicted of a felony under the genersal
law, 18 vested in the circult courts.

A boy so convicted of a felony punishable by im-
prisonment in the penltentiery for a term of not less
then ten yeers, may be sentenced elther to the penltentliary
or to the iilssourl Tralning School for Boys. One so
convicted of any other felony cennot legally be sentenced
to the penitentlary, but must be sentenced to the iiissourl
Treining School for Boys. Uhere & boy has bsen erroneously
sentenced to the penitentlary, the Circuit Court of Cole
County has jurisdiction in a habeas corpus case to sentence
the boy to the proper place of confinement, the ilssouril
Trainlng School for Boys, at Boonvlille.

Respectfully submitted,

ERNEST HUBBLLL
Asslstant Attorney CGeneral

APFROVLD:

VANE C. THURLO
(Acting) Attorney Ceneral
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