>

T

CJUDCGMENT (1) &tatute of limitations ¢ plies for the reason thst

net procegds go to the school funds in the county. ;
ABCOCNIZANCE (2) The three—year lien upon the real estete of the defen-
OR BAIL

BOND: dant, as provided in Section 1270, R. S. Mo. 1959, immediate~-
- 1y attaches vpon renaition of Juogment.
(3) Such judgments may be revived by .scire facias or suit
upon the judgment as in other civil cases,

October 30, 1941

Honorable J. %. liltchell " . s
Assistant Frosecutling ittornsy i F[ L E
Buchsnan County

St. Joseph, ilssouri

Dear Sir: : : §f i Q/!ixgg

Vie are in recelpt of your request for an officlal
opinion, dated August 26, 1941, which is es follows:

" would appreclate it 1f you would

let ds have at your earliest convenlence
vour oplnion cs to whether or not the
lien of o Judgment forfelitling a bail
bond in & crininal case expires st the
end of three yesrs, s in the case of
ordinary civil judgments. -

"ifter further search; we have been
unable to find eny suthorities on thils
question, except the one clted in our
letter files, July 31."

From e reading of the request; we assume that Article
VIII, Chapter 30, R:s &¢ #oe 1939, has been compliecd with

cand ¢ final Judgment has been duly taken on the ball bond

roferred to in your request; and we proceed with this
oplnion on hat assumptlon.

It may be contended that the genersl rule 1s that
statutes of limitations do not operste agalnst the sovereign
or the government, whether state or federal.: In answer to
thls contentlon; we call attention to the caese of PFayette
ve darshall County,; 180 Iowa 660, in which the State of
Towa attempted to collect a judgment for fine and costs
on a judgment whereln the defendant was convicted for
maintalning & liquor nuisance. The court, io dispcsing
of thls contention, had this to say, 1. c. 663:
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"It 1s true thst the judgments were
entered in actions prossescuted in the
nasee of the ‘tate of Iowe, but a judg-
ment in & cese of that nature and the
money collected therson do not belong
to the state, but to the county for

the use of its temporary school fund.
The state's interest, 1f any, is merely
nominal, and 1t is settled in this juris-
diction thst, where the state stands in
a meresly representative capseity and
not in the exerclse of its soverelgnty,
ita exemption from the statute of limi-
tations 1s not effectual, # % % "

Turning to the HMlssourl decisions which throw light
upon the !{issouri courts' disposition on the above conten-
tion, we cite the case of (Gross v. Atchlson County, 320
io. 532, vherein the court ststed as follows, 1. c. 339,
340 .

2]

WIf an action had been rendered neces-
sary to enforce the payment of the surety's
liabllity it would not have partsken of
the nature of & criminel proceeding,
although having 1ts origin in & prosecu-
tion for a crime., It would simply have
been an asction by the State on a forfeited
recognlzance which dld not involve the
guilt, innocence, conviction or acquittal
of any person., It would, in short, hsve
been a suit to enforce the surety's con-
tract with the State, executed by the
former when the recognlzance was entered
into. Possessing this characteristic its
determination must rest largely upon the
prineiples of the law appliceble to suits
on contracts, rather than the laws in
regard to criminal prosecutions. % & i ¥
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"The Constitution (Sec. 8, art. XI)
prescribes that the 'eclear procceds

of 8ll penslties end forfeltures

"« « « 8hall belong to and be securely
Invested and sacredly preserved in the
several counties as & public school
fund.!' The 'seversl countles! referred
to must, in reason, mean the countles

in which the procesdlings were had oub

of which the funds originsted. While
sults for the recovery of penelties

end forfeitures sre requlred to be-
brought by the State because the obli=
gatlon is made to the Ztate, the amounts
recovered belong to the counties, and

it would involve an unnecessary formality
upon thelr recovery to requlre them to
be psid into the Htete Treasury and sub-
sequently epportioned to the counties.

SR I LA B - SR - R 1

"Lapeelaslly is this true where, as we
have shown, whatever proceeding 1s had
or action teken 1n the forfeiture of

the recognizance st bar, 1s purely civil
in 1ts naturs." '

&

It will be noted from reading this case that our
courts have held that in sults brought upon recognizance
or ball bonds, the determlination must rest largely upon
the principles of the law applicsble to sults on contracts
rather than the laws in regard to criminel prosecutions,
and the constitutional provision 1n ‘iisgsouri obtains as
pointed out in the Towse cass, supra, that the proceeds of
ell penalties and forfeitures must go to the school fund.
It 1s further pointed out by our courts that proceedings
on forfeltures ars purely of a cilvll nsture.

It will be observed from a reading of the cese of
imery v Holt County, 132 S. VW (2d4) 970, that the common
lew maxim "null¥m tempus occurrit regi" did not a‘p%y to
political suodivislons of the state, and applied gn y to

he state. Judge Gentt, in the Lmery case, supra, hes
this to say in interpreting the effect of thils maxim 1
lilssourli, 1. ¢. 971:




Hon. J. ¥W. {itchell -4- October 30, 1941

"Under the common law the maxim
'Hullum tempus occurrit regi' did
not apply to politicel subdivisions
of the stete. It applied only to the
state, (Cases cited) 1In Cellaway
County v. Holley, 31 llo. 393, 397, we
ruled as follows:

"'Here then was & lot whose legal
title was vested in Callaway ecounty,
in trust for the inhabitants of the
town of Fulton. Callaway county was
as competent twenty years ago to bring
an action as 1t was at the time of the
institution of thils sult. In fact it
is nothing more than a body politic,
acting as trustee for the inhebltants
of the town of I'ulton. It 1s subject
to the ststute of limitations, as weas
held-in the case of the County of G&t.
Charles v. Powell, 22 Ho. 525 (66 Am.
Dec. 637). Property held by individuals
or bodles politic in trust s as much
subject to the statute of limltetionsa
gs thet owned by individusls.'! (Cases
clted)

"efendants clte State v. Fleming, 19
o, 607, That was an action by the
state to recover school landa. Ve
ruled thet the maxim 'Nullum tempus
oceurrit regl! applied and thst the
statute of limitatlons dld not epply
to the stcte. We did not rule that the
maxim applied to political subdivlisions
~of the stetee.

"Furthermore, at an early date the maxim
'Nullum tempus occurrit regl'! was abolish~
ed in thls stste. Tec, 10, Art. II, p.
75, Laws of Mo. 1848-49. It 1s now S3ec.
888, R. 8. 1929, ilo. 3t. Ann., “ec, 888,
Pe. 1171, which follows:

"1The lim;tations prescribed in articles
8 and 9 6f this chapter shall apply to
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sctions brought in the name of this state,
or for 1ts benefit, in the seme mannsr
as to actions by private partles.’

"In tete ex inf. Attorney General v.
Arkanses Lunber Co., 260 Mo. 212, 285,
169 S. W. 145, 168, we ruled 'that this
section makee spplicaeble to thes state
every genersl limltation in our law.!

"Defendants argue thet it should be
against publie pollicy to permlt school
funds to be lost by negligence or mis-
feasance of offlicers.

"The leglslative ensctments of this state
and the decisions of the courts constru-
ing the same determine the public policy
of the state. In this situation the srgu-
ment here wmade as to public policey should
be addressed to the legislature.

"The cases. from other jurisdictions ecited
by defendasnts are ruled under the statu-
tory end constitutional provisions of
those states. For that reason they should
not be followed in determining the ques-
tion under considerction. Vie think the
limitations provided in fec. 865 apply

to a county school fund mortgage. Ths
Judgment should be affirmed.

"It is so ordered."

It will be noted from this case that maxim does not
apply in iiissourl to sctlons brought in the neme of the
state for the use and beneflt of pollitical subdivisions.

We must therefore conclude that the stetute of limi-
tations would apply in actions brought upon recognilzance
or baelil bonds in iilssouri.
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Now, passling to the effect of the three-year stotute
of limitations upon a judgment or a bail bond or recogni-
zance, we cell attention to the following sections of
the Revised :tetutes of :issouri, 1939, which we set out
in full end which we think are eppliczble upon this
contention.

"Sec, 1236. Judgment defined. --

A Jjudgment is the final determination
of the right of the parties in the
ection."

"Sec. 1269. Lien of Judgment in

court of reccrd. -~ Judgments and de-
crees rendered by the supreme court,

by any united Jtates district or clr-
cult court held within this state, by
the Xansas City court of eppesals, the
St. Louls court of appeals, the Spring-
fleld court of appeals, and by any

court of record, shall be llensa on the
real estate of the person egelnst whonm
they are rendered, situate in the county
for which or in which the court 1s held."

"“ec., 1270. The commencement, extent
and duration of lien. -~ The llen of
8 judgment or decree shall extend as
well to the real estate acquired after
the rendition thereof, as to that which

- wes owned when the judguwent or decree
was rendered. “uch liens shell commence
on the day of the rendition of the judg-
ment, and shall continue for three ysesars,
subject to be revived as hereinafter pro-
vided; but when two or more Jjudgments
or decrees are rendered st the same term,
&s between the parties entitled to such
Judgments or decrees, the lien shall
comuence on the last dey of the term
at which they are rendered."

"Sec. 1271. iclre facics to revive, may
lssue, when. =- The plaintiff or his
legel representative may, «t any time




Hon. J. W. liltehell -7 October 30, 1941

within ten years, sue out a scire
facias to revive a judgment and lien;j;
but after the explrstion of ten years
from the renditlon of the Judgment,
no scire fsclss shall issue."

"Sec. 1277. Judgmeunt of revival,
when, =~ If upon the service of the
scire facias or publication as afore-
8aid, the defendant, or any of his
creditors, do not appear and show
cause sgainst reviving the judgment
or decree, the same shall be revived,
and the lien continued for sanother
“perled of three years; and so on, from
time to time, as often as may be neces-
S8I'Y "

Ir the case of Vitale v. Duerbeck, 82 S. W. (2d4) 691,
l, ¢, 696, the court had thils to say:

a3

"A judgment is & debt, a property
right which goes, upon the owner's
death, to his personal representative,
regardless of what may have been the
cause of schlion upon which it was ob-
tained. (Cases cilted) It hes been
well stated that, 'after the glving
of the judgment, the controversy 1is
over the judgment, aend not over the
orlginal wrong.' Iowden v. Facifle
Coast 5. 2. Co., 149 Cal, 151, 36 P.
178, 179."

In thls case 1t wlll be noted that the court emphatic-
ally held that after the glving of the judgment, the con-
troversy 1s over the judgment and not over the original
wrong, Therefore, everythling is merged in the judgment.

Of course, the Judgment can only be obtalned after a
hesring 18 hed 1n & court of record wherein the rights
of the parties are fully adjudlcated.
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Tn the case of State ex rel. National Lead Co. Ve
onith 134 S. We (2d4) 1061, the court said, l. c. 1069:

"And, & judgment cen be. lewfully render-
ed only after heasring eand trial. All
judicial proceedings without such hear-
ings are invalld and without biding
force end effect., ux parte Irwin, 320
iﬁo. 20, 6 SQ V]o Ed 59'7, 600." .

Having determined that the statute of limitatione
does operate upon judgments obtained on recognlzance and
bail bonds, we now turn to the application of Sectlons
1269, 1270, 1271 and 1277, supra.

we find that the court sald in the case of :tsate V.
Wurmann, 124 Mo. £02, 1. c. 507:

YBut recognizances are & pari of the
proceedings 1n the exercise of s crlmi-
nal jurisdiction and it is & fundamental
rule of law thet where Jurladlction of
the main questlion sttsaches, every incl-
dent necessary to enforce that jurisdlc-
tion follows as & matter of law. A
recognizance is & matter of record and
the scire faclas 1s the process for
carrying 1t into execution. And while

© it -1s sometimes denominated a sult, 1t
is only so to the extent that the de-
fendant may plead to it. It is Jjudlclal
rather than originel in its neture, for
when final judgment 1s rendered the whole
record is consldered ss one.

A gseire faclas upon a recognlzance in a
criminel prosecution 1s not a civil pro-
ceeding, so as to entitle a party to
remove such a ceause to & federal court
under the judiciary act and the constl-
tution of the United &tates. Respublica
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V. Cobbet, 3 Dallss (Penn.) 467. The
universal rule at common lsw wes thet
recognizsnces must be prosecuted in

the courts in which they were taken.
The cognizors by entering into a recog-
nlzanee submitted themselves to the
Juriadiction of the ecourt, and & for-
feiture wgs a conditional judgment."

In the case of City of 8t. Louis v. Vall, 124 &. V.
(2d) €16, the court had this to say, 1. c. 618:

"Of course it 1s the judgment itself,

and not the execution (as in the csase

of an execution to be levied upon per-
sonal property), thet constitutes the

lien upon real estate.”

In the case of Ctale v. Streutker, 288 Ho. 156, the
court seid, 1. ¢, 158;

"The rseson why this court has assumed
Jurisdlction of proceedings by scire
faclas to forfelt ball bonds and recog-
nizances where the asmount is less than
seven thousand five hundred dollars, is
stated 1n the case of Itate v. loeffner,

. 137 do. 612, 1. c. 614-615, where the
court sald:

"M the cherge was a felony then the pro-
ceedings in that case would be a continua-
tion of the prosecution for felony, and
this court would have jurisdiction to
make effective, that charge, on the fami-
liar prineiple of law that where juris-
diction of the mein question attaches,
every incident necessary to make Ghat
Juriasdiction effectual follows as @
metter of law,! ~
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"In the case of ftate v. iipstein, 186
o. 89, Judge Gentt expressed it in
this way, 1. c. 98¢

"tAs an appezl upon the main charge of
felouny must ve heard in this court, so
selso must the auxiliary proceeding there-
on be heard in thia court on eppeal.!

"The ebove clted csses were suproved in,
the late case of ftsote ve Willson, 265
#iose le €4 10. It will be noticed that
the rcasons glven by this court for re-
teining Jurisdlction of such cases is
because 1t 1s auxillary to & felony of
which 1t hed jurlsdiction, not because
the case lIn 1tself confers jurlsdiction.
The court whlch hss jJurisdiction of the .
felony case must retain suthority to en-
force any judgment which is rendered in
that Telony case.

"The judgment flxes 'no punlshment and
requires no appearance of the judgment
defendant. In form it is a money Jjudg-
ment for which executlion may issue, not
agalnst the person of the defendant but
‘aegainst hls property. In effect and form
it is & c¢clvil cese.'

F'rom & readilng of the cases, supre, we must conclude
that a judgment obtained upon a recognizance or ball bond
is a money judgment farwhich execution mey 1lsaue, not
agalnst the person but szainst his property. In effect
and form, it 1s m civil case. Therefore, upon obtaining
the judgment, a lien would immediately attasch to the
real estate owned by the defendant, as 1a provided in
Sectlon 1270, supra, which lien would be effective for
& period of three years, ss 1s provided for in seid
section, and the Jjudgment would be good for a period of
ten years., (See Section 1038, . o. Mo. 1939, which
sectlon we do not include for the seke of brevity.)
however, such judgment would be subject to revivsal eilther
through scire faclas or a direct sult upon the judgment.
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In the case of kxcelslior Bteel TFurnace Co, v. ‘mith,
17 8. W. (2d) 378, the court had this to say, 1. c. 379,
3803 ; .

"Lefendents are mistaken in supposing
thet the only way in which a judgment
may be saved from the destructive effect
of the statutes of limitations is by
revival on scire facias.

o

LR B I R B N R R U
"In the cases of liouck v. Swartz, Parry
v. Valser, and V.ood v. Newberry, 1t was
stzted that there wss good reason why
the second action should be maintained,
thus intimaeting thet the limitstlon
exlsts in sissouri. Vhether the limi-
tation exists or not, it certainly is

a good excuse for maintainlng the

second action thet the formér Judgment
is about to become barred by the statute
of limitations., In this cese the sction
was instituted on iiay 22, 1928, and the
Judgment would have been barred on iay
3lst of the same year."

Vie also call asttention to the case of Goddard to
- use v. Delaney, 181 jio. 569, wherein the court stated,
1. c. 575, 577, 5783 ’ ~

"Thus the writ as affecting personal judg-
ments accomplishes under our statute two
objects, the revival of the judgment and
the continuation of the lien, sand it 1is

of proceedings under that writ, prosecuted
with those two purposes, that our statute
says the jJjudgment 'shall be revived, and
the lien continued for anothesr three yeers;
and 8o on, from time to time, as often as
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may be necessary.' The naturel meanlng

of that langusage ls that the process may
be repested as often as may be necessary
to keep the Judgment alive and the lien

in force. The words 'continued for another
period of three years' refer to the lien
only, not to the judgment. The 1life of
the judgment 1ls ten years, the liie of

the lien three years; the judgment 1is
ravived, the lien continued. Therefore,
when the statute says the judgment 1s
revived end the lien continued it means
thoet a2 new 1life of ten vesrs 1s gilven to
-the one and of three yesars to the other,
and the words 'and so on from time to time
as often as may be nscessary! apply as
well to one as to the other.

"We hold, therefore, thet a scire faclas.
may issue Lo revive a judgment at any time
within ten years from the dsate of its ren-
dition or that of 1ts lest revival.

s an da de Sn wn o se e AL so on am s oap A oan e
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s

"The suing out of the writ of scire facias
is not considered in all jurlsdictions in
the same 1ight. In 18 iney. Pl. and Pr.,
1059, it 1s seid: '"While @& sclre faciss
hes been celled an action for some purposes,
and by some declslons has been apparently
treated as & new action, even where 1lts
object is the revivel of a judgment, the
better opinlon, and thet supported by the
welght of authority, is to the effect thet
a proceeding by scire facias to revive s
Judgment 1s not an original proceeding,
but & mere continuence of the former suit.
It is merely a supplementary remedy to eid
in the recovery of the debt evidenced vy
the original judgment, and upon such pro-
ceedling the merits of the original jJudg-
ment can not te inquired into, and a judg-
ment rendered in such a proceeding 1s not
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a new one for the debt and damages butb
merely an order thot executlon shell
igsue. Lt may be sald, however, that
in 81l cases it is In the nature of an
sction, in thuat the defendant may plead
thereto.'"

CONCLUSION

Wwe sre of the oplnlon thet the state's Iinterest,
if any, 1s merely nominel, and sald state acts merely
in a reprcsentative capscity and not in the exercilse
of its soverelgnty in & jJudgment procured on & recog-:
nizance or ball bond. Therefore, a statute of limltations
may be effectusl. Ve are also of the opinion that the
three-year lien immedlately attaclies to the real estsate
upon the rerdition of the judgment, as provided in dectlon
1270, L. S ¥0+-1939, and that such judgment can be revived
through scire faclas or s sult upon the judgment.

Lespectfully submitted,

B. RICHARDS CRLECH
Assistant Attorney General

AFPROVED ¢

Vil C. THURLO
(Acting) Attorney Genersl
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