TAXATION: Rallway express bullding owned by Terminal Railroad
RAILROADS: Assocliation of S8t. Louls should be assessed as
DEPOTS: distributable property of railroads.

Cctober 13, 1941 )

ir, Jesse Kitchell, Chalrman
sCtate Tax Commlssion
Jefferson City, Iilssourl

Dear lir, Hitchell:

This 1s in response to an oral request of the State
Board of Xqualization and the State Tax Commission on the
question of 'whether or not the Railway Express Bullding owned
by the Terminal Railroad Assoclation of St. Louls, Llssouril,
should be assessed as distributable property by the State Tax
Commlssion or assessed as local property by the Assessor of
the City of St. Louls, Missouri,” ,

The distributable property of rallroads is returned
for taxation by virtue of the provislons of Seetlon 11243, R.
Se Mos 1939, which provides as follows:

"On or before the first dey of January in each
and every year, the president or other ci.lef
officer of every rallroad company whose road

1s now or which shall hereaftcr become so far
completed and in operation as to run locomotive
engines, with freight or passenger cars thereon,
shall furnish to the state maudltor a state~
ment, duly subseribed and sworn to by said
president or other chlef officer, before some
officer authorized to administer oaths, setting
out in detall the total length of thelr road

so far as completed, including branch or leased
roads, entire length 1n this astate, and the
length of double or sidetracks, with depots,
water tanks and turntables, the length of such
road, double or sldetracks in each county,
municipal townshlp, inecorporated city, town

or village through or in which it is located
in this state; the total number of engines and
cars of every kind and description, including
all palace or =sleeping cars, passenger and
freight cars, and all other moveable property
owned, uased or leased by them on the first day
of June 1n each year, and the actual cash value
thereof " .
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The local property of rallroads 1s assessed by virtus
of Section 1}256, Re Se los 1639, which is as follows:

"g1l property, real, personal or mixed, in-
eluding lands, machlne and workshgps, round=
houses, warehouses and other buildings, goods,
chatteis and office furniture of whatever
‘kind, owned or controlled by any rallroad
‘ company or corporation in this state not
‘hereinbefore speclfied, shall be assessed by
the proper assessors in several counties,
citlies; incorporated towns and villages where-
“in such property Is located, under the

general revenus laws of the state and the.
municipal laws iregulating the aszsessments of
other local property in such countles, cities,
ineorporated tawns and villages, respectively,
‘out the taxes on the property so assessed -
shall be levied and collected asccording to the
provisiona of this article."

Neilther of these two se&tions mention partjcularly express bulld-
ings, so 1t seems that 1f the bullding in question ls taxable
_as distributable property, it would be because it comes within.
the classification of "depots", which are mentioned in saild
Seetion 11243, supra. | :

The evidencse whﬁch~was subunltted to the fax Conmileslon
on a hearing of thlis assessment showed that the Lxpress Bullding,
and lend upon which it is situaied, belongs to the Terminal
Rallroad Assoclation and ls opereted by a lessee that the build-
ing is within. a short distance of the Union Station and that
express 1s transported between the Unlon Statlion and this bulld-
ing through tunnels. The term "depot" has been defined haes been
defined as followss (Words and Phrases, Perm. kd., Vol. 12,
pps 182, 183.) :

"1Depot ' is generally understood to be the
place where a carrier 1s sacocustomed to receive
merchandise, deposit 1t, and keep 1t ready
for transportation or dellivery. Maghee ve.
Camden & Ay Rw. Transp. Co., 45 N Y. 514, 520."

"Railroed being charged with duty, as public
carrier, at 1ts 'depot,! of receiving and
transporting all freight tendered for trans-
portation, in extending yards to accomplish
this result was discharging publlic duty as re-~
rards right of landowner to recover damages
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therefor, 'depot! meaning a place where carriler

is accustomed to receive merchandise, etc.
Chesapeake & O« Ry« Cos. v. Ricks, 135 Se B 685,688
146 Va. 10."

"In a mortgage glven by a rallroad company of

1ts franchises, real estate, right of way, and
depots, the term 'depots! ia not necessarily
limited to a place provided for the convenlence
of pessengers while waiting the earrivel or de-
parture of trains. It applies also to the
bulldings u=ed for receipt and storage of freight
which when received is to be safely kept untll
forwarded by the cars of the compeny, or dellver-
ed to the -owner or consignee. Humphreya ve Me- -
Kissock, .11+ S« Cte 779, 781, 140 Us. S. 304, 35
Ls BEde 473.%

"One definition of 'depot' is & wallroad station.®
The term, as used 1n the statute dlrecting reil~
roads recelving goods for: transportation into
their warehouses or depots to forward them in the

-order in which they are recelved, and making them

lilable for los=ses occasioned by a fallure to do so,
embraces the entire station of the railroad, so
that e rallroad must forward property recelved

for shipment in the order 'in which 1t i1s received
though merely recelved on & platform used for
handling that kind of property: Hill & lorris

vs Sts Louls Southwestern K. Cos of Texas, Tex.,
75 S. Vi 874, 8761

"1The term "depot™ i # % may mean a house for the
storage of frelght and the- accomodation of
pasaengers, or it may mean a plecs where rallrosad
trains regularly come to & stop for the conven= ,
lence of passengers and for the purpose of recelvs
ing end discharging freight, or 1t may include all
these things.!" The maintenance of a freight depot
passenger traffic belng transferred to the depot

of another conpany in the same town; was a suffl-
clent compllience with & stipulation in a railway
bonus note that & depot should be maintained in the
town. Feyetteville Wagon, Wood & Lumber Cos, Vv
Kenefick Const. Co., 88 S. W+ 1031, 1032, 76 Ark.
615, Quoting and mdoptling the d&finition in Arkansas
Cent. R. Co. v. Smith, 71 8. W. §47, 71 Ark. 189."
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From the definitions whilch are hereinbefore quoted, 1t
will be seen that the word "depot" as used under the rallroad
sections was intended to be & place where freight shipped on
the railroas” o7 he deposited and which may be used bJ the
passengers,

The Terminal Rsilrosd Assoclatlion hes tsesken the position
that it is necessary for it to provide & building such as the
Rallway Express Bullding 1n order to meet the regquirements of
the law as & rallroad operator. Section 5174, Re. S« Hos 1939,
provides in part as follows:

"Every railroesd corporation in this state
which now 1s or may hereafter be engaged in
the transportation of passengers or property
shall glve public notice of the regular time
of starting and running its cars, and shall
furnish sufficient accomodations for the
transportation of all such passengers, baggage,
malls and express freight as shall, within
.a reasonable time previeus thereto, Le offered
for transportation at the place of starting,
at the junctions of other railroads and at
the several stopping places, = % oA W
“wvery rallroad corporation or company vhich shall
fall, neglect or refuse to comply with any or
‘either one oi the provisions of thls sectlon from
and after the first day of July 1885, shall for
eath déay saild corporation or railroad refuses,
neglects or faills to comply therewlth after seld
day, forfeit and pay a sum of twenty=-five
dollars, vihilch mey be reecovered in the name
of the stateof Mlssourl to the use of the
school fund of the eounty wherein said crossing
1s situate) # # 3 46 & 48 & 9 % 5 40"
This section indicates that primarily the duty of the railroads
such as the Terminal Rallroad Assoclation 1s to keep and maintain
fecllities sufficlent for the handling of the traiflec of all
kinds which includes express freight:. If such a duty necessis
tates the errection and malntenance of a building; then the
railroads must do so.

From an examlination of cases from different states in
which questions similar to the one hsre involved were considered,
i1t seeme tiat there has been no set rule whereby the question
could be answered. In the case of Mllwaukee & 28t: P+ Re Cos
vae Milwaukee, 34 Vils. 271, it was held that a frelght depot or
warehouse was not subJect to local texation under the Vilsconsin
statute since it wa® "necessarily used in operating" the
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railroad. In that case the court stated:

"It is of no importance that they were to
some extent, ln charge of the agents of the
propeller lines, who stored in them some
goods received from propellers and conslgned
to parties in Milwaukee, and in sohe caczes
collected storage charges thereon. Not~
withstanding these facts, the structures
were used principally for a purpose necess-
ery to the operation of the railroad. e
have seen that In such case it 1s quite im-
material thet the structures were slso used
exceptionally, for other and private purposes.”

In the cese of Re; Long Dock Co., 75 N. Je L. 325, it was helds

"Where s& ferry bullding used by a rallroad
company 1in transferring lts passengers be=~
tween its trains and its ferry wes used by
perscns who were not passsengers on its tralins
but who desired to use the ferry, and where,
during an avereage month. 1,000,500 rallroad
passengers pesgsed through the ferries, as
agalinst 295,000 local passengers, end 72,000
trucks, 42,000 of which were connected with
tailroad business and 30,000 were of local
cheracter, passed over the ferrier, it was
held that the main and principal use of the
property was 1ln connection with the rallroad
traffic, and hence that it was not locally
taxable."

It 1s dirficult to determine what the courts would hold
in respect to the question of whether or not this property 1s
taxable by the State Tax Commission. This guestion might be
determined by the fact that the ttate Board and the City of St.
Louls had, up until very recent years, considered 1t as dis~
tributable property.

In view of the provislons of sald sectlon, 5174 supra,
and the different definlitlons of the word "depot', the use
to which depots are generslly wut, we think 1€“ﬁgu1 be strain-
ing the definltlon of the word "depot" to include a building
such as the Rallway Lxpress Building, which is used for
handling frelght expreczs.
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CONCLUSION

From the foregoing, 1t is the opinion of this depart-
ment that the Reillway Express Bullding, owned by the fYerminal
Rallway Assoclation of S8t. Louis, Miss uri, should be assessed
as dlstributable property by the State Tex Commission.

Respectfullissubmitted,

TYLIE Ve BURTON _
Assistent Attorney General

APPROVED?

VAWR C. THORLO
(Acting) Attorney General
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