TAXATION AND REVENUE: Appointment of an attorney for the
collection of delinquent personal

taxes,

/L
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Irogecuting Attorney
Caldwell County s
“ingston, lMissouri /

Honoruble Stephen J. Millett FILE .

Dear Lr., HMillett:

Your request for an ovinion dated September
&6, 1941, has been assigned to me. In szid recus. t you
state ¢s follows:

"The collection of personsl taxes due the-
State and County has fallen down in this County
(Caldwell County) badly since the enactment of
the Jones~lNunger dAect. Our collecctions on resl
est:le are good.

"The County Court desire to ¢mploy an at-
torney, Fr. O. C. Tee of Hardlton, Missouri, to
collect the delincuent personal taxes for and
on belalf of the Lx~0fflcio County Collector.
T enclosed opinlon of Mr. Tee states thet
there 1s no legal ‘manner in which he can be
pald or colleet for such services silnce Sec-
tion 9952, . 3. Mo. 1929 hes been repesled.

-"T beliove this situation should be called
to tic attuntion of the Goverrnor of ¥issonri
and “he State Legislature for correction.

"The cuestion that we have before the County
Court 1s hov can the County Court and the Col-
lector legally cmploy and pay an attorney to en-
foice the collcetion of delinqucnt personal toxes?

"The Prosecuting Attorney hes enough to do
ag it is without attempting to do this additional
wor... 1In this County the Prosecuvins ALttorney 1s
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not allowed any monoy to enploy an asglstant
or clcrical helyn by the County Court.

"Do you have any solution to this problem?"

Section 11118, Chapter 59, ~srticle IX, ®. 5. Ho.
1933, relating to the appolutment of an ettorney for the
coilection of personal delinrucnt taxes is in part eas
foilows:

v ¥k Ok 5aid actions shall be prosecutecd by
attorneys employed as provided in article 9
or this chapter of the general stetutes, and
the fecs and compensation allowed 1n said
article shall a:ply to the above actlons:
Provided, hoviever, that in no cese shall the
state, county, city or collector be liable
for any costs nor shall any be taxed against
them or any of them., * * * v

The article rcferred to therein embodies Sectlon
9952, L. <. Mo. 1939, which provides for the appolintment
of attormeys for the collection of dclincuent taxes on
real cstate ond their fees., 1o othey section in said ’
article relates to such subjeet., Sald Section 99852, supra,
is in part as Tollows: *

Wk 2 ¥ and for bthe purpose of collecting sueh
tax end prosecuting sults tor taxes under this
article, *he collector shell have power, vith
the approval of the county court, or in such
cities, the nmayo t4\100f to enploy such at-~
torneys as Lo nay dk\n._ecessury, whic glall re=
celve as Tees such sum, robt to exceed tan per
cent of the amount of taxes acturall: collected
and paid into tho breasurv, and «n additional
sum n0L to exceed :3.00 for esuch sult instituted
for the collection of such taxeg, where publica-
tion is not nccessary, and not to cxceed $5.00
for each suit where publication is neceasary,
as may be agreed upon 1in writing, and approved
by the county court,; or in such cities; the
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mayor thereof, before such services are ren-

dcred, whilch sum shall be taxed as costs in the
gult and collected us other costs, and no such
attorney shall receive any fee or conpensation

for such gervices execent as lh this section ,
provided; * * ¥ n ’ '

Jenat: Bill lo. 94, Laws of Migsouri, 1933, at
page 425, oommonly known as the Jones=Munger #4cet, which
provides Tor a sumnary scheme Tor the collection of texes
on real estate, rcepecls the above etion 0958 &

"he cuestion is: Vould a gccetion providing for
the appointment of such attorncy, but in & manner vrovided
in a referred section, be nu+atoxv when such referred
secticn verc rcaeplod°

The court, in the cease of Crohn v. Telephone
Company, 131 Mo. App. 315, 320, 321, iy discussing such
a method oi adoption by refercnce in sy“tuteg, said:

wo# F X Tn ¥ndlich on Interpretation of Stat-
utes, gecticn 85, it 1s said: 'An aet adopting
by reference the whole or a portlon of another
statute, means tha low d"existiqb at the time
of adoption snd docs not adopt any subseouent
add tion thercto or modification thoreofs!

This rule 1s generally recognized: (Sutherland
on statutory Construction, sccetion 2575 206 An
and Lngs Gneys of Law (2 Bds)y 7143 Postal Tel.
Cos v, mullded, 69 Fed: 190; Jones ve Dexter,
8 Fla, 8763 Culver v. Ycople, 161 I1ls 96§ 43
H. », 81&; Darmsteeter vy lialoney, 405 Michs
621, & 4, Y. Ry 574; Matter of Main 3trect,

98 N. Y« 454; Commonwealth v.: Kendall, 144
Mass: 3573 Gaston ve Lamking 115 los 204)

Furtuer it is said by the same auvthor (section
49%) : "liere the provisions of a statute are

incorporuted by reference i: another (where
one statue refers Lo another for the powers
giver or zuleg of procedure prescrited by the
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former, the statute or provision veferred to

or incor crated becomes a part of itho referring
o7 incorzorating statute; and 1f the earlier
-stuthte is afterwerds repealed, the provisicns

o incorjor:ted, the powers given, or rules of

p1c0pdur preseribed by the incor-orsted statute,
obviously continue in force; so fer as they form
“part of the second enactment.,' To the same ef-
fect ir Caston v. Lamkin, 115 llo, 20, vhere the
Supreme Court of thils State sald: "The general
rule governlig in such cases secns to e that
where onc stetutce refers to another for rules

of procedure prescrlibed by the forxmor, the
forrner statute, if spoceifically referred to
beccmes a part of the referrivt athtute, and

the rules oi procedure prescrilbed by the carlier
stabutb go for as they form a part of the seo-
ond enactment, continue in force, althouzgh the
earlier statute be afterwards modified or re-
pealed." a

"Under these rules, that part of section
2864 relating to parties and procedurc became
by adoption an Lntegral part of sectlion 28066
to the Bare cxtent as though it had been writ-
ten intc thic latter statute and necitiicr a sub-
seguent amcnément nor repevl of secticn 28064
could aiffect the referin section.™

_ ‘Senate Bill No. 94, supra, wes passed, without
an emergeney clause, on Mereh 25, 1933, and approved April
7, 1935. louse Bill No. 44, Laws of hlsaouri, 1933, was
p&ssed, wvith en emergsene:y clqusc, April 11,1933, and ap-
proved April 8, 1933.:

‘Senate Bill No. 94, supra, -urported Lo repeal
the sult scheme and rrovide a scheme Tor delincucnt taxes
on real cstate in @ sumnmary manner. House Bill No. 44,
supra, in one section, (9952), ocurported to provide for
the ecollection of sucli taxes by sul. and for the aprointe
ment of attorneys and the Tixing of ihelr fees for the
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prosecution of such suits in counties of &0,000 to 90,000
irhebitonty. : ‘

Suld Uouse Bill YNo. 44 was held to be “nugatory,
and ag if never pagsed" by thic Supreme Court en banc in
the cuge of State ex rel. Karbe v. Dader, 356, Lo. 259,

.

269, 1n the following language:

"There was nothing in House DBill No. 44
in the nature of new legislation. Its sole’
object was to cmend Section 9952 (the effective
low at the time llouse 2111 Mo. 44 was introduced)
insofar as 1t related to baci: tax cttorneys in
counties of a designated vnopulation. It seems
obvious, and we holdé that “he nominal rcenact-
ment of Uectlon- 99C2 by Hcuse Bill Yo. 44 was
not intended to, nor did it have the effeet of
impliedly reresling or otherwise digturbing the
Jones-liunger Act. ‘e think that by attacning .
an energenc - clause to liouse Bill No. 44 the
Lepislature intended that it should be opera=-
tive only untll such tire ag Jenate Bill No. 94
took effect, the latter meusure nut having re-
celved executive ap roval a. the time the Tormer
was pagsed. But we must hold bad, as the par-
ties tacitly coneede, the emcrgency clause
Just mentioned heeause invalid on ity fTace and,
therefore, wholly ineffectual to mulze House Bill
Io. 44 onerative upon beir  signed by +who Gover-
nor, «n s upon the hapeninc of the lattesr
event llouse U111l lo. 44 becue nugatory, and as
if ncver pagsed., This ruling is in harmony with
controlling canons of construct .on, and, a8 we
belicve, eauses “he true leglslative intent to
speak."

CONCLI T ON.

: ‘Therefore, it is my opinion that House Bill Yo.
44, supra, being heldé by the court to be nugatory, and,
Senate Bill Mo. 94, supra, repealins Section 9952, suprs,
after sectlcn 9940 becamc effective, gald Lection 9952
beecame a purt of section 9940 to the goeme extent aag
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though it had been vwritten into gueh staiute, and that
neither a subsecuent amendment nor repenl of said Section
9962 coula afiect the referring secticn. That by reason
cf suicd premdises, an,attornsy for the collection of said
personal taxes should be appointed and Li: fecs fixed
under the provisions of s:id Scetion 9952 as 1t cxisted
at ohe time of the effective date of sald Sectlon 9540,

Respecffully submitted,

Se Ve LIDLIVG
APFNCYID: Assistant Attorney General

VAT C. THL.Lo
(Acting) Attorney Ceneral -

Ry ‘E/ ne




