" CRIMINAL LAW: Wife cannot testify against her husband
without his consent.

COBTGs: - Upon the dismissal of a rape charge, state
must pay the costs.
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Dear Gir:

Vie are in recelpt of your request for an oplnion,
dated Septerber . 12, 1941, which 1s as follows:

"The defendant committed statutory
repe end was apprehended. He was
bound over to circult court on the
complaint end testlmony of his
victim, the young girl. She ia
pregnant. While the case has been
pending in the circult cour}, this
defendant married the girl.

“"Whet happens to the criminsl prose-
cutlon? the is his wife, can he keep
her off the witness steund?

"If she is so reluctant to testify,

and the case 1in the clrcult court

1s dismismsed, who will have to pay

the costs? ¥i1ll the complaining
"witness, the dsfendant, the county

or the stete have to pay the costs?"

Section 4081, R. $. Mo. 1939, reeads as followst

“"No person shall ve incompetent to
testify as & witness in any criminal
-cause or prosecutlon by reason of
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being the person on trial or examlna-
tlon, or by reason of belng the husband
or wife of the accused, but any such
facts may be shown for the purpose of
effecting the credlbility of such
-witness: FProvided, that no person on
trial or examination, nor wife or
husband of such person, shall be re-
quired to testify, but any such person
may, at the option of the defeundant,
testify in his behalf, or on behalf

of & co-defendant, and shall be lisable
to cross-examlnation, as to any matter
referred to in hls examinstion in
chief, and may be contradicted and
Impeached as any other witness 1in the
case: Provided, that in no case shall
husband or wife, when testifying under
the provislons of this sectlon for a
defendant, be permitted to dilsclose
confildentisl communicatlons had or
made between them in the relation of
such husband and wife." ®

A very similsr statement of facts, as set out in
your request, appesrs in the case of State ve Lvans, 138
oe 116, 1. c« 121 and, 125, where the court stated:

"And thereupon the court held and ruled
that sald wltness, although the lawful
wife of defendant, was a competent wit-
ness to prove the fact of csrnal knowledge
a8 charged in the indlctment, and over-
ruled sald objections of defendant; teo
which sction and ruling of the court the
defendant then and there at the time
excepted,
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e szree with counsel that both the rule
and lts exceptions are founded in public
policy, but the leglslature of this State
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has snnounced the publlic policy of this
ctate. With this subject before it for
its consideration, it hes declined to
relax or change the common law so &8 to
render the wife & competent witness
against her husbund 1a =2 criminsl prose-
cution of this kind. It permits her to
testify for him at his option, but not
againgt him. R. 8. 1889, sec., 4218.
ind they maey testify egalnst each other
in suits for divorece. Re. &. 1889, sec,
8918.

"The careful exprossion of thoese two
cases 1n which & wife may testify ex-
cludes gll other éxceptlons seve those
already enumersted and which descended
to us with the rule itself.

"The court clesrly erred in sdultting
the wife as & witness over snd against the
defendent's objections and exceptions.”

Section 42253, K. . Lio. 1839, resds ss follows:

"In a1l capltal cases, end those in which
Imprisonment 1n the penitentlary is the -
sole punishment for the offense, if the
defendant 1s scquitted, the costs shall

_ be pald by the state; and in all other
trials on Ilndictments or informaetion, if
the defendant is scqultted, the costs
shall be paid by the county in whlch the
indictment wes found or lnformation filed,
except when the prosecutor shall be adjudg-
ed to pay them or it shall be otherwise
provided by law,"

It has been held that a dismissal of a case 1s the
same a8 scqulttal, as set out in the sbove section. It
was so held in Jtoete ex rel. Tudor v. The Flatte County
Court, 40 io. iApp. 503.
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Sectlon 4393, R. $. iHo. 1939, reads as follows:

"ivery person who shall be convicted
of rape, either by carnally and un-
lawfully knowing any femsale child
under the uge of sixteen years, or
by forcibly rsvishing any woman of
the age of sixbteen years or upward,
shall suffer death, or be punished
by imprisomment in the penitentiary
for not less then two years, in the
discretion of the jury."

Under the sbove section, the sole punishment is
death or imprlisonment in the penitentisry for a term
not less than two years.

CONCLUSION

)

In view of the above authorities, it is the opinion
of this depsrtment, under the facts as detailed in your
request, that a wife cannot testify againgt her husband
without his consent, end, upon a dismissal of the charge
88t out in your request, the state must pey the costs.,

lespectfully submitted,

Assistant Attorney Genersl
APPROVLED s

VAWE C. THURLO
(Acting) iAttorney General
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