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ROAD DISTRICT 
TAXATION: 

It is mandatory upon the county court 
to make a levy under Section 8526, 

; 

I 
/0 

' I 
i 
·t 

R. s. Mo. 1939,· and, upon the failure 
of the county co.urt to make such a levy, 
mandamus will lie. 
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FILED £::" / "~( 
Honorable G. Logan Harr 
Prosecutlng Attorney 
:'s1orga.n County 
Versailles, liiissouri c;yJ 
Dear Ear: 

This will &cknowledge receipt of your request 
for ru1 official opinion, under date of February 4, 
1941, and also your letter of March 7, 1941, supple
menting your request. 

You inquire if there is any provision under 
Article X, Chapter 46 1 R. s. mo. 1939, under which 
your special road district is organized, which allows 
the commission of said road district to levy as it 
does in Section 8716, R. S. do. 1939. You further 
inquire if it is mandatory that yot:2 county court 
make a levy under Section 8526, R. S. J:,~o. 1939, and 
if the court fails to make such a levy"under this 
section, is there any way the special road district 
may compel the court to make the levy. 

Under :::;ection 8526, R .. s .. Mo. 1939, the county 
court shall make a lev~. It is a mandatory duty upon 
the county court, and they have no discretion as to 
whether or not a ·levy ...Bhall be made. 'l'he only discretion 
they may exercise is as to the amotmt of the levy. 
This pr9vision no longer provides for a minimum levy 
but restricts the county court from making a l0vy in 
excess of twenty cents on the one hundred dollars 
valuation of property. Section 8526. R. L. Mo. 1939, 
reads as follows: 

u'rhe county courts in the several counties 
of this state, having a population of less 
than two hundred and fifty thousand inhabi
tants, at the J!ls..y term thereof in oach year, 
shall levy upon all real and personal prop-
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erty made taxable by la.w n tax of not 
more than twenty cents on the one hundred 
dollars valuation as a road tax, which 
levy shall be collo cted and paid into 
the county treasury as other revenue, 
and shall be nl&ced to the credit of 
the 'county road and bridge fund.' ll 

(See ~-··tate ·To Use of Covington v. V"abash HailVJay Co., 
319 Mo, 302, 1. c~ 306.) 

Furthermore, th~ .. special .road district is entitled 
to its proportionate share of the levy. (See two opinions 
of this department referred to in your oric;inal request") 

In supper~ of the above statement that it is 
mandatory upon the county court to make a levy under 
Section 8.526, R • ~:. tlo. 1939, we quote from State ex rel. 

·Kersey v. Land & Cooperage Co., 317 I.do .. 41, 1. c. 47: 

"1\ consideration of the statutes above 
referred to f'orces the conclusion thvt 
the founc.'tation of the finances for road 
purposes rests on these statutes authoriz
ed by Secti<;ms 1 and 10 as limited by 
Section 11 of Article 10 of the Consti
tution1 for the reason the several counties 
must, since the enactment of Section 10595 
(Laws 1911, p. 358), levy taxes for road 
purposes. Whereas, Section 22 of Article 
10 of the Constitution expressly grants 
an absolute discretion to the county court 
to levy e tax or not to levy a tax for 
road purposes, as its judgment may suggest. 
~i- * ~;( . * -}:• ~:.. -~~ ~"' .~.. .-;} -)~ ·~!~ ~... .-::· * ~~ -i~- ..;~ {} ~'" {{"' ff 

In E>tate ex rel. Moberly Special Ho,,d District, 
Appellant, v. C. R .. Burton, et al., Judges of the County 
Court, 283 Mo. 41, a writ of ma.ndal11.us was filed against 
the County Court of Randolph County to require them to 
turn over to the Moberly Special Road District a ten per 
cent levy collected by the county court on all property 
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in Randolph County for road and bridge purposes which 
had been collected in the special road district. 'l'his 
levy was made in addition to a levy .for special road 
and bridge purposes • ;rhe court held thnt under ~~ection 
36, r .. aws of 1917, page 45?-458 (which is the same as Section 
8526, R. ~\. Ho. 1939, except tha. t there 1 s no longer a 
provision relative to a rainimum levy that the court shall 
make), that the county court shall place the ten per cent 
levy on property in the special roa.d district me.de by 
the county court in the county treasury to the credit of 
the special road district. The court, as authority for 
this, quotes ~;ection 37, Laws of 1917 • which is the same 
as Section 8527, R. s. Mo. 1939, wherein it says, "All 
levies collected on property in a special road district 
shall be applied to credit of the road district.'' In 
so holding, the court said, l. c. 4?: 

"It will be observed from reading Section 
36, in connection with the first proviso 
mentioned in Section 3? (placed in brackets 
by way of convenience), that all the tax 
which is collected from property lting 
witidn t-.my road di"striqt~ sl1s.ll be paid 
into the county treasury, and placed to 
the credit of the said district, etc. 11hat 
part of Section 37 1 contained in the above 
proviso, is valid to tho extent of reqviring 
all tax collected by virtue of Section 11 
of Article lO of the Constitution, under 
Section 36, supra, on property within the 
special road district. to be applied to 
the credit of the ~.tter. Said proviso, 
however, cannot legally apply, to the 
special road district, to be appli.l~d to 
the credit of the ~atter. Said proviso, 
however, ce.nnot legally apply, to the 
special road and bridge taxes, levied un
der Section 37, supra, and Section 22 of 
Article 10 of our Constitution, adopted 
in 1908, which reads as follows: 

"'Sec. 22. In addition to taxes au
thorized to be levied for county pur-
poses under and by virtue of Section 
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11, Article 10 of the Constitution of 
this f:.te_te, the county court in the 
several counties of this ::tate not 
under township organization, snd the 
tovmship board of directors in the 
several counties un~er towns~ip organi
zation, mny, in their discretion, levy 
and collect, in the same :manner as state 
and. eounty tecxes are collected, a special 
tax not exceeding twenty-five cents on 
ench ."100 valw::ttion, to be used for rood 
and brLge purposes, but for no other 
purpose what over; &nC. the pov:er hereby 
given said county courts and township 
boards is declared to be a discretionary 
pov1er.' 

"Under this section of the Constitution, 
the county court he'd the right to levy, 
in addi ~~ion to the ten cents described in 
~>ection 36, a special r·oad and bridge tr.x 
of twenty-five cents on each ',(100 valuaLi on, 
under Section 37. Section 22 of the Con
stitution did not vest in the Legislature 
the power to compel the county court to 
levy sa.id twent.)'-five cents or any part. 
of same. On the contrary~ the county 
court is ~iven a discretionary power in 
respect to said mobter. This, however, 
does not reJ,ieve the county court from 
lev;ying a tax for rand purposes, of not 
more than twenty cents,_ nor less than 
ten cents, on the ~iflOO valuation, wh:l;ch 
is to be collected from the proEerty in 
the soccial road district b virtue of 
Section 36 su ra un er Section ll of 
l~ticle 10 of our Consti ution. Italics 
ours) 

Also see Carthage Road District v. Ross, 270 Mo. 76, 192 
2). v~. 976. 

In.your request, you st&te that the county court 
in recent years has failed to make any kind of a levy 
under Section 8526, H. 2. hio. 1929,. In view of this 
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fact, it is the opinion of thia department that mandamus 
will lie against the county court to compel them to make 
a levy under this statutory provision. 

In State ex rel. Covington v. v:abash Railvmy Co., 
supra, the court indicated tl1at it is.still mandatory 
upon the county court to levy under ~)ection 7890, R. S. 
Mo. 1929 (same o.s Section 8526, n. S. Mo. 1939), even 
though there is no longer a minimum levy as provided 
before same was amended in the Special Session, 1921. 
In so holding, the court said: 

"This brings us to the constitutional 
questions.. The first to be considered 
is this: To what particular constitu
tional provision is amended section 
10682 referable? Let us first set out 
the statute: 

"'The connty courts in the several counties 
of this state, having a population of 
less than two hundred and fifty thousand 
inhabitants, at the l:iay term thereof in 
each year·, shall levy upon &11 real and 
personal prop0rty made taxable by law a 
tax of. not more than twenty cents nor 
less than ten centa on the hundred dollars 
valuation a~ a road tax, which levy shall 
be collected and paid into the county 
treasury as other revenue, and shall be 
placed to the credit of the "county road 
and bridge fund .• 'lf 

"The prototype of this se'ction was enacted 
by Laws Eo. 1899, p. 340 (section 9436, 
R. ~:,. Mo. 1899) by which it was provided 
that county courts may levy a road tax 
of not less than five cents or more than 
twenty cents on the one hundred dollars 
valuation,. to be deducted from the levy 
made for county purposes. The statute 
has come on down as section 19, p. 743, 
Laws rr1o" 1909; section 10481, R. S. Mo. 
1909; Laws Mo. 1913, p. 667; section 36, 
p. 457, Laws Mo. 1917; section 10682, R. 
s. Mo. 1919; and Laws i.·Io. 1921 (Extra 
Session), p. 172. The law of 1909 dropped 
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the 6 cent minimum imposed by the law 
of 1899, and also omitted the specific 
Pl'ovision that the road tax be deducted 
from the le~J made for county purposes. 
The 1913 law put back a minimum of 10 
cents, which was carried in the statute 
until striclren out by the amendment of 
1921.. Now there is no minimum require
ment, but the section durins all this 20 
zears, nearlyl has been regarded as a 
mandator statute re uirin the lev of 

. a road tax within the limit or lim ts 
specified from time to time.rr (Italics 
ours) 

Also, in Rolla Gpecial Road District v. Phelps 
County, 342 i~Io. 459. 1. c. 464, the court said: 

"It would also mean that the county 
court had ignored the mandate of Section 
7890, supra, which section has always 
been considered mandatory.", 

In State v. City of St. Louis, 1 S. W. (2d) 10~1, 
1. c. 1025, the court, in holding that a specific minis_
terial duty, mandatory in nature, imposed upon an officer, 
board or tribunal regarding the levy of taxes, will be 
enforeed by mandamus,. said: 

"First. as to the legal propriety of 
mandamus to compel the performance of 
the duties here sought to be enjoin&d 
upon the respondents. The statute 
(sections 9009_to 9016, supra), here
inaft~r ref0rred to as the 'Park Statute,' 
is in the nature of an enabling act. 
The power it eonf'ers and the duties it 
enjoins are clearly s0t forth therein; 
and e. review of' the same discloses that 
they a_re ministerial in their nature. 
Where a specific ministerial duty, which 
from its terms is mandatory in its nature, 
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is imposed upon an oi"ficer, a board, or 
a tribunal with respect to the levy, 
assessment, and appropriation of taxes 
or the expenditure of the same, mrnda
mus will lie to compel its performance • 

. The rule as to the application of the 
writ as above stated has been explicitly 
approved, in construing a similar statute 
(Laws 1907• p. 94} to that under review 
in the case of ~:~tate ex rel. Bixby et 
al. v. City of St. Louis; 241 Mo. 231, 
145 S. w. 801. This case, which involved 
the question as to the validity of an 
act providing for the levy and collection 
of a tax in the city of st .. Louis for the 
establishment;, maintenance,.and extension 
of .a :rrtuseum of art, held th.nt mandamus 
was the proper remedy to compel the per
formance of that duty. l;,arlier and. luter 
cases in this jurisdiction, while somewhat 
dissimilar in their fscts to those in the 
instant case, give ·support to the rule as 
above stated. State ex rel.~naws v. Mason, 
153 r.ro. 23, 54 ~:. ~" .• 524; Rutledge v. 
School Boa.rd, 131 ;·.~o. 505, 53 ~:. \\'. 3; E:.tate 
ex rel. v~ R. n., 86 0o. 13; State ex rel. 
v. Nolte, 315 i·1o. 84, 285 2. k. 501; Heather 
v. Palmyra., 911 ·Mo. 32, 2?6 S. W. 872. 11 

'fherefore, it is the opinion of this department 
thet since the county court has fv.iled to make a levy 
under Section 8526, R. s. Mo. 1939, and upp[1rently has 
no intention whatever of making any such levy in the 
future, the writ of mandamus will lie against them to 
require them to make a levy in May, as provided by 
.Section 8526, supra. However, this writ cannot be 
enforced agelnst the county court to require them to 
levy any certain amount of' money for the reason that the 
amount of levy the county court is required to make comes 
within their discretion, however not to exceed twenty per 
cent upon the one hundred dollars valuation of' property 
in the special road district, and mandamus will not lie 
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against an officer to exercise a discretionary duty. 

It is the further opinion of this department 
that there ie no statutory authority for the special 
road district commissioners of a road district organized 
under Article X, Chapter 46, R. s. Mo.- 1939 1 to make such 
a levy as is provided in Section 8716, R. s. Uo. 1939 • 

APPROVED: 

VANE . C.. THURLO 

.Respectfully submitted, 

AUBRE.Y R • HAitiM.t;TT , JR • 
Assistant Attorney General 

(Acting) Attorney General 
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