INSURANCE: Towr -utuals may insure automob’” s of mgmbers but
' cove .ge specifically limited t. Jire, 17ghtning
and windstorm.

Lturust 13, 1941 y

v

Honorable iay B. Lucas
superintendent of Insursance F { L E D
State of Mlssouri

Jefferson City, Missourl -

O O

We wlsh to acknowledge your request for an
opinion under date of May 7, 1941, whereln you state as
followas ‘

Degr iir. Lucas:

"On Marenh 5, 1941, Wr. Max Yasseruan,

in reply to & requsst from the Insur-
ance Department, wrote a letter ex-
pressin; the opinion tnat a town

mutuel lnsurance company, a8 provided

by Article XVI, Chapter 37, R. S. Ho.,
1929, could not legally lssue pollciles
of insurance against hazards other than
fire, lightning and windstorm, as
speeifically authorized by Sectlon

6064, K. 5. io., 1929, Upon recelpt

of that letter instructions were lssued
by me to Traders Town liutual Insurance
Company of Kansas (lty, notlfying that
Company to cease the writing of any
insurances sxcept insurance against the
heazards of fire, lightning and wind-
storm. 1lhe Company, through ite attor-
neys, has taken tne positlon that sub-
sequantly enacted statutes, a part of

the general insurance laws of this State,
permit 1t to write other coverages, and
in support of thils contention the Company
has flled a memorandun brief with the
recuast that such briefl be submlitted to
your office for-consideratlion. The brief
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is transmitted to you with this
letter, with the request that same

be reviewed and your officlal opin-
jon be glven, as to whether or not

a town mutual may write lnsurance
against risks other than the risks

of fire, lightning and windstorm,

and, in event 1t should be your opin-
ion that such companies may write
risks other than those speciflcally
stated by statute, whether or not

such company would, by the same token,
be subject to other laws of thls state
pertaining to fire insurance companles
an¢ specifically those statutes re-
lating to unesarned premlum reserve
liability and the Missouri Firs lnsur-
eance rating act, as embodled in Article
VIII of Chapter 37, R. S. Mo., 1929."%

On August lst we received a supplementnl letter

froa you covering the above subject matter, which reads as
follows:

"On May 7th, 1941, a request was made
for sn opinion pertaining te the in-
surling powers of town mutual Iinsurance
"coapanies. Attached to our request
was a memorandum brief prepared by
attorneys representing the Traders
Town iiutual Insursance Company of Kansas
City, in support of the contention of
that Company that it has been granted
by subsequent legislation all the in-
suring powvers granted to regular stock
ana mutual fire snd marine insurance
companles under Section 5805 R. S. Mo.,
1939.

"During the recent seasion of the Legis-
lature, tho section above referred to
waes repealed and re-enacted, and anong
other changes, the re-enascted section
limits the inswing rowers granted there-
in to insursnee compaenles authorized to
'transact flre 1nsurance business in this



Hon, ilay B. Luces -5= Aug. 13, 1941

state under the provisions of Article
VI of Tnapter 37'. 4his revislon
mensure was known as House Bill Na.

345 and wus ttruly agreed to and
finelly passed! by the Sixzxty-first
Genoral Assembly of Missourl and signed
b; the Governor on July 29, 1941,
Atteched hersto you wlll find a copy of
the amnended section, to the text of
which you willl undoubtedly desire to
give consideration, in connsectlon with
our request for an opinion, dated liay
7, 1941."

the guestion presented 1s whether a company in-
corporated and operating as a town mutual undsr Article 16,
Chapter 37, Re. 5. lio. 1939, may insure the automoblles of
1ts members against loss or damage resulting from hazards
other than fire, lightning or windstorm. The inquiry is
promptec by the action of the Traders lutusl Fire Insurance
Company of Kensas City, Mlssourl, which has undertaken to
insure the automoblles of its members against loss by
collision and other hazards covered by the ordinary insur-
ance contract designated as "counprehensive coverage.

Section 6186, R. U. Mo. 1939, provides that town
sutuals may insure the "property" of its members, providing
in part as followa:

"Hereafter all town mutual fire and
lightning, tornado, windstorm or
cyclone lnsurance companles organlzed
for the sole purpose of mutually in-
suring the property of its members
ageinst any loss lncurred by them
from fire, lightning or winastormn,

as may bs provided by 1ts constitution
and by~-laws, and not inconsistent with
the provislons of thils article, shsall
be exeupt from all laws of the state
of Hissourl governing other insur:nce
companies: = & w3 M
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Ang agalin, in Section 6190, R. 5., Mo. 1939,
town mutuals are authorized to insure the “"propsrty" of
its members, providing in part as follows:

"Upon the certificate being filed 1in
the recordoert's o fice, and the license
or certificate of authority 1ssued as
provided in section 6188 of this
article, such company and all town
mutwal firs lnsurance companiea hereto-
fore orpganlzed shall be authorized to
lnsure 1ts members agal nst damage or
loss by fire, lightning or windstorms
to property situated in any county in
which such company 1s authorized to do
an insurance buslness. % * & # # 5 &Y

The firat question to be determlined is -~ l'hether
the authorlty of town mutuals to insure the "property" of
its wmembers is broad enough to lneluds insurance on the
automoblles of 1ts members.

Section 605, Q. S. Ho. 1939, lays dovn certain
rules to be followed In the construction of ell statutes
of this state ss follows:

"Ihe construction of all atatutes
of this state shall be by the follow-
ing scdltional rules, unless such
construction be plainly repugnant to
) _ _ the Intent of the legislature, or of
B2 e the context of the same statute:
' B Yiwgt, words end pinrases shall be taken

S 5 Chetlr flﬁln or ordinary asnd usual

‘ . teeknioal words s parasos
l

mﬁng mm

meaning in law shall be wdsrstecd
according to their teslmisel import;
R T EEEEEEENFEE X X ¥ ¥ I
eleventh, the word fpropersyt shmll
include real and personal propevey;
o3 3 % o 30 46 2 % P

In the case of Allen v, Hartford ijutual Fire Ins.
Co., 2 lid. 111, the court in holding that authority to insure
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any kind of property against loss by fire includes persanal
as well as real property, sald (l. ¢. 118)3

"In the act of 1842, ch. 214, which 1is
the original charter, we find given
to the company, in the first section,
tfull power and authority to make
insurances on any kind of preoperty,
against loss anu damage by fire.!
More ample powers to make lnsurances,
could not well have been given. The
langusge used, 1z abundantly compre-
hensive, to include both real and
personal cstete, and all such inter-
aests in eithsr, as the well settled
principles of law recognize to be
insurable interests.”

There can be no doubt but that "an autowmobile is
property." (Parry v. Maryland Casualty Co., 135 ilsc. 883,
238 e Yo Sa 813, 1. c. 614) And, consequently, we are of
the opinion that town mutuals may Insure the autcuoblles
of 1ts members. '

The second question 18 - Having the authority
to insure the automoblles of 1ts members, are town mutuals
limited to insure sgainst the hazards of fire, lightning
and windstorm, or maey they alsoc include such additlonal
hazardg, as theft, collision, ete?

32 €. Ja, Sactionivg, page 1028, states the
following rule with reference to the power of insurance
conpanlies generally to insure againet rlsks:

"The company may enter into a valid
contract of insurance against such
and only suech risks as 1t is suthor=-
1zed to insure against by lts cherter
or articics or the statutes under
which it is created."

Thus, in the case of Lelaware Parmers lutual Fire
Insurance Co., v. Vagner, 56 klnn. 240, 87 N. W. 656, it
was neld that authority to insure farm bulldings, livestock
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ené grain against loss by fire did not cover the power to
insure growing graln against haill. The court sald:

"Seetion 338, c. 34, Gen. £t. 1878,

as amended at various times since 1lts
pa:=sage, provides that not less than
25 persons residing in sdjolning
towns, and ownlng, collectively,
property of not less than (285,000 in
valus, may form themselves into a
corporation for the purposes of

mutual insursnce agalnst loss or
damage by fire, hail, lightning, or
storms. Section 347 provides: 'Nor
shall they lnsure anjy property other
than detached dwellings and thelr
contents, and farm bulldings and their
contents, and live stoek, and hay

and grain in tne bin or stack.' The
plaintiff corporation was organized
urd er thils statute, and the defendant
became s member thereof. The amended
articles of incorporation spsecify the
hazards to be Insured ageinst, and the
kinds of property to be insured, as
specified in the statute, Nelther the
statute nor the articles nuthorizs

the Insurance of standing or growing
grain, and the statute, by ita terms,

. expressly lorblids it, Notwithstanding
thia, the pislntiff organized what is
called the "Hall Department! of its
business, and went into the bualness
of insurin standing grain against
loss by hall, It attempted so to in-
sure the defendant's standing grain,
and lssued him a policy purporting to
do 8o. Thls is a sult brought by it
to enforce payment of the premiums or
asgessuents which he agresed to pay for
such insurance. 7The defendant defended
on the grounu that such insursnce was
ultra vires, and veyond the powers of
the corporation, and the court below
so held, and ordsred jJjudgment on that
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ground for the cefendant. We are of the
opinion that such attempted insurance
was clearly ultre vires, and that the
Judgment for the defendant should be
affirmed, Co ordored."

For a cownpanion case and to the same offect,wsee
Delaware Farmers lutual Fire Insurance Co. v. agner, &6 Liinn.,
243, 57 8. V. 856,

In the case of Andrews v. The Unlon Lutual Fire
Insurance Co., 37 He, 2066, a corporation was authorized to
insure agsinat fire whether caused by "eccident, lightning
or any other means." Ths court in holding that the company
could not insurs against lightning not reaulting from fire,
said (1. ec. 259, 260):

"No power 1s by 1ts charter granted

to the company to lnsure property

from loss or damage occasioned by any
other element than fire. I s loas

by fire happen by lightning, or any
other cause not within the exception,
it may be recoverable., There 1s no
more authority glven to insure sgsinst
loss or damage occasioned by llghtning,
than By any other elemgnt, unless that
damage happen by flre.

In tne briel submitted by Attorneys for the Traders
slutual Fire Insurance Company they find no fault with the
reasoning of the aiove decislions but state that they are not
au»licable for the resson that they desl with "situations
where the only authorlity to make insursnece existed by virtue
of & aingle law which dld not specificelly cover the kind or
class of insurance in diapute, or where s statute, after enum-
earating certsain classes or kinds of insurance which s company
was suthorized to meke, procesded specifically to deny the
power to meke other kinds of insurance." They contend thet
in the instant case there is no express or even implied pro-
hivitlion agaimst meking all kinds of insurance on automobiles,
but that on the contrary, thers is a statute which exprs:sly

authorizes it, nauely, Section 5905, R®. S. Ho. 1939, as follows:

411 insurance coupanies authorized
to trantact fire Insur_nce Dusiness
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in this state may, in addition teo

The businesc which they are now
authorized by law to do, insure any
property agalnst loss of damage by
water or other fluld or otherwise,
resulting from the breaking of or
injury to sprinklers, pumps, pipes,

or other apparatus, condults or con-
talners, used for the protection of
property from loss by fire, arising
from causes other than fire, by water
or other fluld entering through leaks
a openings in bullding or pipes or
conduits, and against loss or damage
to such sprinklers, pumps, pipes,
apparatus, conduits or contalners;
also liability for loss or dsmage to
propsrty caused by overflowing, lesk-
ing or breaking of water supply
eguipments. vuch companies shall
have the right to insurs agsainast the
losas or destruction of money, secur-
ities or other valuables; to insure
property agalnst loss or damage caused
by flood, frost, freezing, drought,
inaects, vermin or forces of nature;
to insure property against loas or
damage caused by explosion, smoke,
riot, insurrcction, clvil commotion,
strikes, savotage, vandalism or maeli-
clous mischlef; to meke all kinds of
insurance on automobiies and other
motor vehicles, a.rplanes and aircraft
in general , lncludins fire, thelft,
Transportation, collision and also
liabllity for loss or dasmage to prop-
erty caused by automoblles and other
cars arnd vehicles, alrplenes and air-
craft in general or by objects falling
therefrom: Provided, that any company
which confines its business to insur-
ance unon sutonoblles and other cars
and vehicles, shell also have the right
fo Insure against liabllity for damages
arising out cof the ownersihlp, operation
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or use thersof, and alsoc to lnsure
agalnst llability for damages arising
out of the ownership or operation of
_automobile sales agencleas, automoblle
garazes, autouoblle repalr shops and
sutomobile servics stations.”

It is to be noted that seid sectlon authorizes
all insurancs coupanies authori.ed to transact fire insur-
ance business in this state to make all kinds of insurance
on sutomoblles and they reason that since town mutuals are
authorized tc do a fire insurance busliness they come wlth-
in the very definition of the co.panies to whicih sald sec=-
tion 5905, supra, refers. -

The brief submitted goes to great length to show
by statutory and historical background that thelr posltion
1s sound and that they come wlthin the scope of fectlon
5905, supra. In view, however, of House Bill No. 345, passed
by the €lst Genersl Asscmbly, with an emergency clauss, and
approved by the Governor on July 26, 1941, repsaling Section
5905, supra, and senactlng a new section In lisu thersof to )
be known as Section 5905, thelr entire argument falls. The
Legislature by seid section definitely lays to rest the
gquestion of what insurance companies doing a fire 1lnsurance
business may, In sddition to the business which they are
now authorized by law to do, make all kinds of insurance
agalnst loss or damage to property caused by automoblles.
Sald new gection 5905 provices:

"A1ll insurance companies authorized
to carry on, do and transact fire in-
surance business in this state under
the provisions of Articie 6, oOf Chapter
37 way, In additlon to the buslnéss
which they are now authorized by law
to do, make Insursnce against direct,
Indireet or conszequentisl loss or
damage to property by water or other
flulc or otherwlse, resulting from the
breaklng of or injury to sprinklers,
pumps, pipes, or other apparatus, con-
dulte or containers used for the pro-
tection of property from loss by fire,




Hone day Be. Lucas ~10- Aug,. 13, 1941

arising frou causes other than fire,

and azainst loss or Cdamage Dy water

or other fluid entering through lealks

or openings in buildings or pipes or
conduits, and against loss of or damage
to such sprinklers, pumps, pipes, appa-
ratus, condults or contalners; and
against loss of or damage to property
caused by overflowing, leaking or break-
ing of water supply squipments, GSuch
companies, in addltion, may make insur-
ance arainst the loss or destructlon of
money, securities or other valuables;

and against loss of or damags to property
caused by flood. frost, freezing, snow,
hall, ice, weathor or climatic conditions,
including excess or deficleney of molsturs,
rain or rising of the waters of the ocean
or its tributaries, drought, insectas,
vormin or forces of nature, and agsinst
loss or damage by ulsease or other causes
to trees, crops or other products of the
801l; and against loss of or damage to
property casussd by exploslion, amcke,
smudge, riot, riot attending strike,
strikes, sabotage, civil comnotion, van-
dalism or malliclous mischlef, or caused
by wron;ful conversion, disposal or con=-
cealment of an autowoblle or other motor
vehlcle, whether or not handled under a
conditional sale contract or subject to
chattel morimge; and agalnst intentional
or other damage to or loss of propesrty of
any kind, real or personal, caused by or
arisins from war, whether formally de-
clared or not, civil war, rebellion, insur-
rection, invasion, bombardment, military
or usurpzd power, or by any order of the
elvil authorities meant to prevent the
spread of conflagration or epidemic or
catastrophe; alsc to meke wll kinda of
insurance on sutomobiles and other vehicles,
©Or alrplanes, gseaplanes, dirigibles and
aircraft in general, including theft,
trensportation, fire and collision; ard
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to make insurance agalnst leoss of or
damage to property caused by autcmoblles
and other vehicles and alrplanes, soa-
slanes, dirigibles and alrcraft in
general or by objects falling therefrom,
ineluding 1iablillty for loss of or damage
to property caused by automocblles and
other vehlcles and sirplsnes, seaplanes,
Cirigibles and alrcraft in general or by
ocbjects falllng therefrom; alaoc to make
insurance agalnat any other loss or
damage to property or an lnterest in
property, not otherwlise delegamted to

| another class or kind of company: Frro-

F vided that any company which confines 1ts

‘ : - buslness to insurance upon automobiles
and other cars and vehicles and airplanes,

: seaplanes, diriglbles and alreraft in

| gesneral shall also hava the right to in-

sure against liabllity for damages arising

| out of the ownership, operatlion, or use

| thereof, and also to insure agalnst liavll-

| : ity for dammges arising out of the owner-

| shlp or operation of automoblle sales

| agencles, automnoblle garages, automobile

5 repalr shops and automobile service stations.

| Provided, further, that exlsting corporations
which by their charters are authorized to
do the wusiness of fire, or marine, or fire

| and marine insursnce, may,without amending
thelr charters, make any one or more kinds
of insursasnce now or heresfter permitted to
such corporations.”

|

Under said section there can be no longer any ques-
| tion of the intent of the Legislature to restrict tha writing
| of ordinary automoblle insurance contracts, designated as
| _ "comprehensive coverage," to fire insurancs companies author-
| lzed to do businese in this State under the provisions of
| Article 6, Chapter 37, H. S. Mo. 1939,

| From ﬁhe‘foregoing we are of the opinion that town
| ~ m.tual insurance companies orgenized under Article 16,
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Chapter 37 of the ilevised Statutes of iMissourl, 1939, may
insure the automobiles of its members but such coveragse
must be specifically limited to damage or loas by fire,
lightning and windstorm only.

iiespectfully submitted, .
MAX WALSERMAN
Asslstant Attorney-General

APPROVEDs

VANE C. THUALG
(Acting) Attorney-~General
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