INSURANCE: Proceedings to increase capital stock of
the Business Men's Assurance Company of
America invalild,

February 7, 1941.

llonorable Ray B. Lucas, Superintendent
Insurance Department
Jefferson Clty, lilssourl

Attention: Mr, Williem G. Chorn

Dear 3ir:

Ve are In receipt of your letter of January 25th,
whereln you state as follows:

"We are e“closinr herewith certifiled
coples of the proceedings of a meet-
ing of the Board of Directors and of
the regular meeting of the stocke-
holders of the Business ilen's
Assurance Company of America, both
neld on January 23, 194l. Both of
the aforesaid proceedings, by
regolution, authorized the amendment
of the Company's Artlcles of
Assoclation or Charter to provide
that the capitsl stock of the
Company shall be {1,000,000,00
dlvided 1nto 10,000 shares of a

par value of leO 00 each; and
‘further authorlzed a stock dividend
of 100% upon the capital stock of
$500,000,00 now outstanding to be

- charged agalinst the Company's sur-
plus, :

"Wle respectfully request your opinion
a8 to whether or not the action taken
at sald neetings, increasing the
capital stock of the Company from
$600,000,00 to {1,000,000,00 by means

Q/7
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of a 100% stock dividend pald for

out of surplus, was a proper end valld
actlon and not in violation of the
constitution or laws of the State of
Missour! or of the United Stetes,

"please return the original coples of
the aforesaid proceedings for our
files and keep the carbons for your
own record,"

Section 5915 R. S. Mo. 1929 1s a general sectlon,
under our statutes, relating to the increase and reductlion
of stock of insurance companles incorporated under the
laws of this state:

"Any insurance company incorporated
under the laws of thls state may
increase or reduce its capitel stock
for the purposes, in the mammer and
to the extent prescribed by law. Pro-
vided, the board of directors of any
company desiring so to increese or
reducec 1ts stock shall fille with the
superintendent of the insurance depart-
ment a certifled copy of the proceedings,
both of the stockholders! and directors!
meetings, at which 1t was determined to
increaese or reduce such stock, and upon
* belng satisfied that the law has been
fully compllied with, that the proceedlngs
were rogular, that the condition and
assets of the company justify the
Increase or reduction, and that the
same wlll not be prejudicial to the
Interests of the polieyholders, the
superintendert shall issue a certifi-
cate authorizing sald increaese or
reduction, and showling that the stock
of sald company has been lncreased or
reduced, the amount to whlech 1t is
inereased or reduced, the par value
of the shares; and such certiflcate
shall be flled and recorded ss in this
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chapter 1s provided for filling and
recording the certificates of 1n-
corporation; and thereafter such com=-
pany shall, with such Increased or re-
duced capital, be subject to the same
liabilities that it possessed or was
subjJect to at the time of the 1ncrease
or reduction of 1ts capital; and the
charter or certiflcate of incorporation
of such company shall be deemed to be
emended in respect to the amount of
capltal and the par value and number
of shares, so as to conform to such
increase or reduction,"

Section 4646 and 4547 R. S. Mo. 1929 provide how
the capltal stock of any corporation may be lncreased
respectively, as follows:

"The stock or bonds of a corporation
shall be issued only for money paid,
labor done or money or property
actually recelved, Any corporation
may Increase 1ts capital stock or its
bonded indebtednesa with the consent
of the persons holding the larger
amount in value of the stock, which
consent to such increase shall be
obtained at a meeting of the share-
.holdérs, called for that purpose, and
of which meeting slxty days'! public notice
of the time, place and general purpose
of such meeting shall be glven by
advertisement in a daily or weekly
newspaper published in the town or
city where the principal offices of
the company issuing such stocks or
bonds may be located.: All fictitious
idsues or increases of stock or of
bonds of any corporation shall be
void."

"The notice required by the preceding
section shall be publlished at least
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once a week in saome newspaper in the
towns city or county in which said core
poretion is located, the firast inserw
tlon to be not less than sixty days,
the last to be not less than one nor -
more than 8ix days, previocus to the
day on which such meeting shall be
held; but il there be no newspaper
published therein, then in some news-
paper published in the next nearest
county, and by poating up a printed
hendblll in the office of said come
pany,." _ ,

In the case of Johnson vs. Kruckemeyer, 224 Mo, ApDe.
351, 29 S5, W. (2nd) 730, l. c. 737, the court states the
following rule of statutory construction:

" &% % 4 As we read them, the two
sections are not contradictory, and,
in so far as they deal with different
features of the same general subject=
metter, 1t is our duty to read them
together, and to harmonize them if
possible. Betz v. Columbia Telephons
Co. (Mo« Apps) 24 S. W. (2d4) 2243
Sleyster v. Fugene Donzelot & Son
(Mo« Apps) 25 Se We (2d4) 147."

All of the above sections relate to the same subject~
matter end when read together are in complete harmony.

In the case of 3tate ex rel, vs, Cook, 178 Mo, 189,
the court, in passing upon the question of whether 1t was
necessary to go through the form of giving the sixty days!
notice, asaids

" 3% 4 4 so the rule will be here
announced, upcn authority of the
Riesterer case without further
repetition of the reasons upon
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which it had been predicated, that
corporations in this Stete have by
the unanimous concursence of all the
stockholders thereof, in meetlng
assemblad, the right to lncrease
their capital stock, or bonded
indebtedness, wlthout the necessity
of polng through the form of glving
the slxty days'! public notice of the
time and place of such meeting, as
the Constlitution and statute deslgnate,
when all the stockholders express a
walver of such requlirements. Zuch
notice could have served no useful
purpose whatever, under the facts

as they are made to appear in this
particular, where sll stockholders
of relator cowmpany were present and
participated in the meeting called.

"Lt is our opinion that the sixty days!
notice does not apply to conditions
like the present, and that the
construction of a constitutlonal or
statutory provision should never be
adopted whien rssults in the require-
ment of useless and absurd acts,

except where its terms are positive
and unavoidable, 3 # #"

There 1s no statement in the enclosed certified
coples of the proceedings that all the stoclkholders were
present at the meeting so as to waive ths sixty days!
notice resguirement, 'The statement that "notice" was
.glven 1s insuffieient. Furthermore, there is no showing.
that the stockholders in attendance represented "the
persons holding the larger amount in value of the stock."

vConcluaion

From the foregoing, we are of the opinlon that the
proceedings taken by the Business iien's Assurance Company
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of Americe to increase its ecgpital stock were not in
compliance wlth the laws of our State sand, therefore,
;nvalidg. ‘

respectfully submitted,

MAX WASSERIAN
Asslstant Attorney Genseral

APPROVED:

GOVELL R. HEWITT ' .
(Acting) Attorney-General
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