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JUSTICE COURTS % Plaintiff ., except infants, in a Justice
; i Court cannot conduct his suit by an agent
but may do so in person br by an attorney.

October 16, 1941

274

Hon, ilax Librach _

Member of the louse of Hepresentatives o »
Bixty-First General Assembly FILE.
418 Olive Street !

St. Louls, Missouri' ' \\ffs’:;iz?

Dear Sir:

We sre in receipt of your letter of teptember 20,
wherein you request an oplnion from this bepartment,
uponn the rollowing statement of facts:

"I would appreclate receiving, from

you &n oplni n with respect to House
B111l 270 which was passed and approved
by the Governor at the recent session
of the Leglslature. House B11l1l 270
deletes the word 'agent' from Section
2593 of the 1939 Missourl Statutes.
Also, Section 2695 ellmlnateas the word
tagent'!. However, Section 2596 has not
been changed and the said section of
.the Statute permits an agent to defend
a sult in a Justice Court. Alego, Sec-
tion 2603 permits an agent to have a
sult continued.

"Because of this situation, it has be-
come difficult to give an accurate
interpretation of the law, that 1s to
say, it 1s difficult as to whether

or not the intent of all the seetions
of the Statutes mentioned mean that no
agents are to practice in Justice
Courts for any purpose whatasoever, or
that they still might be permitted to
defend sults as well as continue suits,
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"I would appreciate your opinion as to
the extent to which an agent may partiei-
pate“in Justice court procedure, if at
all, ' .

Section 2593, as it appears in the Revised Statutes
of Missouri, 1939, reads as followst:

"Any plaintiff, except infants, may
appear and conduct his suit either in
person or by agent or attorney,"

This Section was amended in Lawas of lissouri, 1941, at
page 414, by striking out the words "agent" and "or",
80 that this Section ow reads as follows: :

"Any plaintiff, except infants, may
appear and conduct hls suit either in
person or by attorney."

In the case of Crescent Furniture Co. v. Raddatz,
28 Mo. App. 210, the Court construed Section 2593 in
the form as it appears in the Revised dtalutes of Missouri,
1939, and also Section 2696 K, S. Missouri, 1938, which
latter Section reads as follows:

"Every defendant in any suit, except
infants, may appear and defend the
same, in person or by agent or attor-
ney.ﬁ

In this case the Court had this to say at 1. c. 213




Hon. Max Librach -3-  October 16, 1941

" & 4 A person can prosecute or
defend in our courts elther 1ln person

- or by attorney, and in justices'! courts
he can do 1t by an agent who is not
an attorney. Lev, Stat., sects., 2905,
2908, 2911. But where, in justices!'
courts, he prosecutes by agent, the
proceeding must run in the nesme of the
prinelpal, Just as in a court of record.
The statute merely enables an agent,
who 1is not %n attorney, to conduct for
his priacipsl a proceeding just as he
would do it if he“were an attorney.

ir
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It will be notegd from the reading of the new
Section 2593, supra,0 that this Sectlon hes to do with
any plaintiff, wherdes, Section 2596, supra, has to
do wgth every defendant. Therefore, it would se¢em that
the legislature thrqugh the enactment of each of these
Sections was endeavdring to fix the rights of both
plaintiff and defeni&nt in a suit before a Justice Court.

So, in constru%&g these two Sections as they now
appear in our laws, turn to the cases as a guide
for construction of !statutes and in this connection we
call attention to 34 Cye. of Law and Pr, 1149, wuich
reads as follows:

"So far as reasonably possible the
several statutes although seemingly

in conflict with each other, should be
harmonized, and force and effect given
to each, as it will not be presumed
that the Legislature, in the enactmént
of a subsequent statute, intsnded to
repeal an earlier one, unless it has
done so in express terms, nor will it
be presumed that the Legislature in=-
tended to leave on the statute books
two contradictory statements."
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In the case of 3tate ex rel. buchanan bounty Ve
Imel, 146 3, V. 783, 242 Mo, 293, the Court said:

"¢ i 3 One of the eatablished rules

for construlng statutes ia to examine
closely the context of the act where

the words to be construed ocecur, and
thereby ascertaln what meanling they
were Intended to convey., (fizes ve
RailrQad’ 120 Ho. .t\l)po 535’ l. c. 540;
State v. SBnyder, 182 Ho. 462, 1. c. 5003
82 5. W. 12)"%,

In the case of ttate ex rel., and to Use of Jamison
v. ost. Louls-San Franclsco Ry. Co., 300 5. ¥, 274, 318
Mo, 285, 1. ¢. 290, the Court sald:

A construetion should never be glven

a statute or a constitutional provision
which would work such confusion and mils-
chief unless no other reasonable cone
struction 13 possible, = % & ¥

In the case of State ex rel. lcAllister v. Dunn,
209 8. .. 110, 1. c. 112, 277 Mo. 38, the Court makes
the following statement in dicsussing the construction of
8 statute:

"It is a well=-settled rule that the
Leglslature 1s not to be held to have
done & vain and useless thirg,"

In the case of Loulsiana FPurchase Exposition v,
Schnurmacher, 182 8. w., 326, 1. c. 327, (lio.) the Court
sald: ' .
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"It is a faulliar canon of construé-

tion of statutes that the conditions

under which the statute was enacted, and
the purpose to be secured by it, should
always be kept. in view in determining
what the Legisllature meant by the language
used in the st%%ute. EEEE

a

Ve call attention td the case of “mith v, Equitable
Life Assurance Soclety, 107 5. W. (24) 191, 1. c. 195, Par.
4, where the Uourt had tifis to say: :

ment of s statyte the court must always
proceefl upon the basis that the Legls-

laturel intended to accompflish something
by the!amenduerit. Holt . Rea, 330 lio.

4
1

"In determiningethe effect of an amende

<

In order that we may properlyéconstrue SJec. 2695, supra,
we invoke the reasoning of the Court in the case of Stover
Bank v. Welpman, 323 ilo. 234, 19 S. ¥.. (24) 740, and here
set forth portions of sald opiniongbriefly: (l.c. 240,241

end 245.)

1
2

omitted use of ;the words |'sell' and
'selling' and omltted the words 'in
a regulsr meeting of the poard' thereto~

"The Act of 1915 made twq changes, It

- fore included in the section. Sectlon

80 of the Act of 1915 (Laws 1915, p.
140) becams Section 11752, Revised
Statutes 1919. . . . . . s . »

"It must be assumed that the Legls-~
lature had a purpose in 1915, in
eliminating the words 'sell! and 'sell-
ing! and the words 'in & regular meeting
of the board.'! 1t must be assumed also,
the Legislature in retaining the words
'indorse' and 'indorsing' was cognlzant
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of the provisions of the then existing
Negotiable Instruments Law, and the
definitions and provisions cong¢erning
indorsements therein contained, and the
constructlion given to the prohibitive
provisions by the courts. We do not
conceive that the Legislature in amend-
ing the provisions by eliminating tlie
words ‘'sell! and 'selling! and retaining
the words 'indorse' and 'indorsing'! used
the latter words in a literal and un-
restricted sense, Does the eliminatlon

of the word 'sell' and the words 'in a
regular meeting of the board,' mean

a malntenance of the inhibltion un-
diminished, or mean a relaxation? Did
the retention of the word 'lndorse!

make the ellminatlion of the word ‘'sell!
ineffective, . .

Did the omission of the act of selling
Trom the statement of aets inhibited,
serve to limlt the meaning of “the word
'indorse,! and inhibit the act of in-
dorsing, 1f the indorsement constituted
sale only? « « . . .Sectlon 90 ellimi-
nated the words 'sell' and 'selling,) as
applled to notes received by the bank for
money loaned, and sSectlon 80 laid upon the
board of directors the new requirement

of making a record at each regular monthly
meetling of its Tepproval or dlsapproval of
eéach and every purchese and sale of securi-
tles made since the laat meeting.' Thias
felrly implies that there might be not only
purchases, but also sales of securitles
made by the offlcers not therctofore ex-
presasly authorized by the board but re=-
quired to be submitted for its approval

or dlsapprovales ¢« « =+ s & .

Applying the general canons of construction as set
forth in the cases, supra, together with the interpretation
that has been gilven to old Seec. 2583, before the amendment,
supra, and Sec., 2596, supra, in the Crescent I'urniture Co,,
case, supra, we are of the opini.n that the Legislature
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clearly intended that any plalntiff, except infants, may
appear ln the justice court, but he must conduct his sult
either in person or by an attorney anci,r 88 reasoned in the
Stover Bank case, the words "in person', as well as the

words "by an attorney" must have a restricted meaning. In
Bouvler's Law bLictionary, 1934 Ldition, P. 99, "Attorney-
at-Law" is defined as: "4An officer in a court of Justice,

who 18 employed by & psrty in a cause to menage the same for
him.," e say this for the reason that when the lLegislature
saw fit to delete from the mection the words "or by agent"

it clearl; intended to accomnlishi something by this amendment
as was stated in tlhie Lmiti. case, supra, and as was reasoned
in the Stover Pank case. The words that were left in the
Section were to have a restricted meaning, Our attention

is called to the case of Hughes v. tiulvey, wanford, Vol. 1,
(N, Y. Sup. Ct., Rep.) 98, U'e do not think that this case

is 1n point for the reason that it will be noted in reading
from pege 93 of the opinion that the plaintiff's wife appeared
in Court, accompanlied by usr. Flannagen, a counselor-at-law,
Lt was contended in that case by the defendant that no re-
covery could be had because of the admission of defendant's
wife to appear and plead for him et the return of the summons,
The Court in commenting had this to say: (1. c. 94)

", . . . The defendant below is clearly

wrong in his idea that the act creating
Asaistant Justices courts in this city,
contemplated the employment of attorneys

at law only, vhere i1t speaks of the appsar-
eance of a party in person or by attorney.
The word *attorney,! was used in 1ts en-
larged sense, and embraces any person to
whom the party chooses to delegate his
appeai’81103 » . . c PY - . L

We say thias for the reasson that we know of no case which
precludes a practicing attorney from representing his client,
elthiough sald cllient is not bodlly in court at the tilme

of such representation. Thls case would not be controlling
in the situatlon before us for the Ifurther rcason that the
Leglslature in Section 2593, supra, throush the elimination
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of the words "or by azent" and clearly enacted a section of
the statute with wording much different from the section
relied upon by the court in the Hughes case, supra.

Now turning to Section 2596, supra, 1t will be noted that
the Leglslature did not see fit to amend this Section. OF
course no doubt they were fully apprised thet such Sectlon
did exist in the statute for it lollowed in the same Artlcle
as Section 2593, supra, the one that was amended, snd was
no doubt apprised of the meaning glven to the wording in
Section 2596, sumra, by the Crescent Furniture Company case.
We do not think that there 1s any confllict between these
two Sections and that esch Seetlion has been enacted to
meet a particular situation different from the other, Ve
" do, however, point out the penalties invoked 1In Gection 13314
He S« Mos, 1939, which Seetion reads as followst

"No person shall engage in the'practice
of law! or 3o 'law business,'! as defined
in seection 13313, or both, unless he
shall have been duly licensed therefor
and while his llecense therefor las 1n
full force and effect, nor shail any
associatlon or cornoration engage in the
tpractice of the law' or do 'law busi~
ness' as defined In sectiorn 13313, or
both. Any person, assoclation or corpo-
ratlon who shall violate the foregoing
prohibition of this sectlion shall be
guilty of a misdemeanor and upon convic-
"tion therefor shall te punished by a fine
not exceeding one hundred dollars and
costs of prosecution and shall be subject
to be sued for treble the amount which
shall heve been paid him or it for any
service rendered in violation hereof by
the person, firm, association or corpo~
ration paying the same within two years
from the date the same shall have been
paid and if within seid time such person,
firm, assoclation or corporation shall
neglect and fail to sue for or recover
such treble amount, then the state of
Missouri shall have the right to and
shaell sue for such treble amount and
recover the same and upon the recovery
therseof such treble amount shall be

pald into the treasury of the atste of
Missourl, It 1s hereby made the duty




Hon. Max Librach . - October 16, 1941

of thie attorney~general of the state

of Missouril or the prosecutlng attorney
of any county or city in whilch service
of process may be had upon the person,
firm, association or corporation liable
hereunder, to institute all suits neces-
sary for the recovery by the state of
fiissouri of such amounts in the name and
on behalf of the state."

We do not, in this opinion, feel called upon to pass upon
the c¢ffect of the words "or by agent" as contained in
Section 26596, for the rvasor that we believe that 1t 1s
always a question of fact as to when & person is emenable to
the punishment invoked 1n Jection 16514, supra, and each
case would of course rest upon an independent sta.ement of
facts and the request for thils oplnion does not set forth
any statement of facts or call for un opinion from this
office as to whether & person is emenable to the punishe-
ment invoked in Pection 16314, supra,.

CONCLUSION,

We are of the oplnion that there is no conflict
between Section 2598, Laws of Missourl, 1941, P. 414, and
Section 2596 H. S. Missouri, 1939, and that the amendment °
of Seetlon L6588 He S. Missouri, 1939, clearly prohibits
an agent as differentiated from an attorney at law to appear
in a Justice court and conduct & suit for his principal who
is pliaintiff in the case.

Kespectfully subaitted

APPROVEDS
Be RICHAEDS CRiEECH ‘
Assistant /ttorney Yeneral

VANE C. THURLO
(Acting) Attorney General
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