
WORKMEN'S COMPENSATION COMMISSION: 

.\ May 10, 1941 

House Bills 487 and 488 
of the 67 .s t Gene:.:'al Assembly 
are cons ;itutional. 

l11r. lilax 1.1. Li brach 
_1\.epresentati ve 
6lst General Assembly 
Jefferson City, Missouri 

Dear hlr. Librach: 

v:·e are in receipt of your request for an opinion 
wherein you state as follows: 

"I would appreciate receivin& from you 
an opinion as to the constitutionality 
of House Bills· 487 and 488. rr'hese 
bills deal with worknien's compensation 
cases and Ri"'O co;runonly called the 
Second Injury·statutes. One Bill is 
the Enabling 1\.ct for tho second Bill. 

"The problem that .. arises is as to 
whether or not the creation of a spec
·ial fund out of which second injury 
· cases are to be paid is cons'ti tutional 
under the Missouri Constitution. Some 
doubt al'ose in the 11linc1s of the IJombcrs 
of the Collllnl ttee as to whether or not 
this special fund could be CI'eated 1n 
the State of l';Iissouri. I might add that 
the Department of ~1uucation, o:f this 
State, as well ni.; the Social Planning 
Council of the City of St. Louis, are 
ver;y HlUC~l in favor of this Bill; that 
no one seems to be opposed to it as it 
is already law in some twenty states 
throughout the United States." 
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Hous~ Bill ~o. 487 provides as follows: 

"Section 3r109. If the injury causes death, 
either vri th or without disability, the com
pensation therefor shall be as pr6vided in 
this section. 

11 (a) In all cases tho mnployer shall pay 
direct to the persons furnishing the same 
the :cea.sonable exp0nse of tho burial of the 
deceased employe not exceeding one hundred 
fifty dollars, and, if not covered by the 
provisions of section 3701, the reasonable 
expense of his lust sickness not exceeding 
two hundred uncl fil' ty dollars • But no peJ:,
son shall be entitled to cora.pensation 
for the burial expenses of a deceased em
ploye unless he shall have furnished the same 
by authority of the wido·w or widower 1 the 
nearest relative of the deceased employe in 
the county of his death, his personal repre
sentative, or the employer, who shall have 
the right to give such authority~in the·order 
n~~ed. All fees and charges under this sec
tion shall be fair and reasonable, shall be· 
subject to regulation by the commission and 
shall be limited to such as are fair and 
I'easonable for similm"' service to persons of a 
like standard of 'living. The connnission shall 
also have jurisdiction to hear and determine 
all disputes as to ~Uch charges. If the de~ 
ceased e.mploye leaves no dependents th0 death 
benefit in this subsection proyided shall be 
the limit of the liability of the employer 
undel~ this chapter on account of such death, 
except as provided by ~~action 3707 of this 
chapter. 

11 (b) 'l1he employer shall also pay to the 
total dependents of' the employe a single 
t.otal death benefit, the amount of .,,;Jlich 
shall be det;ermined in the following manner, 
to-wit: There shall first be determined as 
a basis for cm;1putation 66-2/3 per cent of' 
the employe's average weeh::l'y earnings during 
the year iHunodiately preceding the injur;y as 
provided in section 3710 and such amount shall 
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then be multiplied by three hundred and the 
amount so determined shall be the amount of 
such den th benefit. ·rhe death bonofi t pro
vid~6- for shall ·be payable in installments 
in the same manner that compensation is re
quired to bG paid under this chapter, but 
in no case less than at the rata of six 
dollars per week nor more than twenty 
dollars par week. There shall, however, be 
deducted from such de a. th benefit any compen
sation which may have been paid to the em ... 
playa durin[~ his ;Lifetime for the injury 
resulting in his death. If there"be a total 
dependent or total dependents as the case 
may be, no death benefit shall oe payable 
to partial dependents, Ol" any other persons 
except as provided in par>agrapll (a) of this 
section. 

1
' (c) If there be partial d.epond.ents, and 

no total dependents, a part of' the death 
benefit herein provided in the case of 
total dependents, determined by 'bh.e pro
portion of' his contributions to all partial 
o.ependen ts by the employe at the time of the 
injury, shall be paid by the employer to 
each of sueD. dependents proportionately. 

"(d) 'rhe word 1deiJendent 1 as used in this 
chapteP shall be construed to mean a relative 
by blood or marriage of a deceased employe, 
who is actually dependent for support, in 
Wc1ole or in part, upon his wages at the time 
of the injury. The following persons shall 
be conclusl vel;y presuraed to be· totally, c1e
pendent for support upon a. deceased ';li!ploye. 
in the following o1~der and any death benefit 
shall be payable in the following order, 
to-wits 

"1. A vJife upon a husband legally liable for 
her support, and husband mentally or physically 
incapacl ta teci from wage; ear11ing upon a wife: 
Provided, that on the d.ea.th Ol" raal~riace of a 
VJidow, the death benefit shall cease unless 
there be other dependents entitled to any un• 
paid remainder of such death benefit under 
this chapter. 
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11 2, A natural, posthumous, or adoptad child 
Ol' children, whether legitimate or illegi ti
raa te, und.er the age of' eighteen years, or over 
that ago if physically or mentally ;incapaci
tated from v1age earning, upon the parent with 
whOiil l1e is living at the time of the ueath of 
such parent, there being no surviving depend
ent parent or' step-parent. In case there is 
1nore than one child thus dependent, the death 
bonefi·t sl1all be divided among them in such 
proportion as may be ueterminad by the com
mission afte:e considering their ages and 
other facts oenring on such dependency. In 
nll other caS\:H:: questions of total or partial 
dependGnc:Y shall be determined in accox•dance 
with the facts at the time of the injury, and 
in such other cases, if there is more than one 
person wholly dependent· the doath l>enefit 
&hall be divided equally among them. 

11 (o) All death benefits provic•_ed for in this 
chapter· shall be paid in i:nstallmeJ;J.ts in the 
srune manner ~ls provic}ed for disability compen
sation. 

"(f) Lvery employer shall keeu a record of 
the correct names and addi'esses of the depend
ents of each of his employes, and upon the 
de9.th of an employe by accident arising out 
of and in the course of his employment, shall 
so far as possible i:rmnGdiately furnish the com
Hlissi.on with said names and add.Pesses." 

House Bill No~ 488 provides as follows: 

11 Section 3707. (a) All cases of perraanent 
disability where there has been a previous 
uisability shall be compensated on the basis 
of the average annual eai•ninc;s at the time of 
tho lus·t injury. I.f the condition resulting 
from tne last injur:y is o. permanent partial 
uisability, there shall be deducted fro.tn the 
resulting cundition the previous disability 
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as it d.dsts at the time of the last injury, 
and the compensation shall be paid for the 
difference.. If the condition resultine; from 
the last injury is a permanent total dis
ability, the employer at the time shall be 
liable only for tl1e last p3 r"11anent injury 
considered alone and of itself: Provided, 
that if the compensation for which the employ
er at the time is liable, as herein provided, 
is less than the compe:p.sation provided in this 
Act for par.~11anent total disa.bili.ty, then in 

addition to the cora.psnsation for v:hich such 
employer is liable and after the completion 
of payment of such compensation,. the employee 
shall be paid by the state the remainder of 
the compensation that would be due for perma
nent total disability under Section 3706{a) 
of this chapter out of a special fund known 
as the second Injury Fund created for such 
purpose in the following manner: 

"Every employer shall pay to the State Treas
urer for every fatal injury arising out of 
and in the course df employment sustained by 
an employee having no dependents as defined 
by Section 3709 of this chapter, a lump sum 
of ~1,000 1 which shall be in addition to the 
amounts pi•ovided for burial and the expenses 
of the e:mployee 's last illneBs. Duell pay
ments are to be placed in a fund to be known 
as the second Injury FUnd, which is to be 
used exclusively for the payment of' compen
sation as provided above. The State Tret~ur&r 
shall be the custodian of the Second Injury 
I-i'und and the Missouri Workmen's Compensation 
Co:u''illlission sha-ll direct the distribution there
of in the manner and amounts provided for in 
this chapter for the payment of compensation• 
In event a deposit is or has been made by an 
employer under the provisions of this section 
in the Second Injury Fund, and dependence in 
any degree is later proved as in this chapter 
provided, the state Treasur0r is hereby au
thorized and directed to refund such deposit 
upon certification of the Workmen's Compensa
tion Co1mnission of the establishment of such 
dependency. 



---- ----------------------------, 

l~lr-. l\1ax l1i. Libra.ch -6- May 10, 1941 

"(b) If more than one injury in the same 
emyloyment causes concurrent temporary dis
abilities- compensation shall be payable only 
for the longest and largest paying disability. 

"(c) If more than one injury in the same em
ployment causes concurrent and consecutive per
manent disability, compensation payments for 
each suoseque-.n.t dlsabili ty shall not begin Wltil 
the end of the compensation period of the prior 
C:dsabllity. 11 

As we construe the above House Bills, whonever an em
ployee sustains a fatal injury arising out of' and in the 
course of e~mployment, and said employee has no dependents, 
the employer is required to pay the State rrrausureP as 
custodian a lump sum of 01,000.00. These payments are to 
be placed in a fund to be known as the Second Injury 141und 
for the compensation of efrlployees who by a combination of 
successive injuries have become permanently and totally 
disabled. 

A good statement of the purpose of .. t4& above statutes 
is found in the case of Dalt Lake 0ity J •. ]:nd'Ustrial Com
mission, 199 Pac. (Utah) 152, 1. c. 155, 156, wherein the 
court said: 

"The real purpoee of the statute, both sub
division 1 and subdivision 6 heretofore 
quoted, is the builuing up and maintaining 
of a special fund for the compensation of 
ell!plo:')es who by a combination of successive 
injuries have beco.~.ae permanently and totally 
disabled, but whose total disability is not 
otherwise provided for in the Induatrial Act. 
\;e submit the following as a typical illus
tration: I.f A. should suffer the total 
loss of one eye, his compensation under the 
regular schedule (Comp. Laws Utah 1917, See. 
3138) would be not exceeding '*'16 per week 
for 100 weeks. If he should afterwards lose 
the other eye in the smue or different em
ploym:ent within the act, he would. be entitled 
under the same schedule to an additional sum 
of not ex.ce Jlding ;i~l6 per week for 100 weeks. 
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The total compensation ·for the loss of 
both eyes would be not exceeding ~~16 per 
weeJc for 200 we aka. But the los a of 
both eyes under section 31.'59 of' the same 
compilation constitutes permanent total 
disability, for v.hich the injured em-
ploye is allowed 60 per cent. of his aver
age weekly v;rages for a period of five 
years from the date of the injury, and 
thereai'ter 45 per cent. of such average 
weekly wages durlnrj the" remainder of his 
life, the maxililum not to exceed $16 and · 
the minimum not lass than ~7 per week. 
The discrepancy betv<een the total amount 
payable to the employe for these succes-
s! ve ir\1-lrles under the regular schedule 
and the amount he would receive had he 
lost both eyes in the same accident under 
section 3130 would amount to a consider~ 
able sum, dependent entirely upon how long 
the employe lives after the expiration of 
the first 200 weeks• The ;;:;750 exaction from 
employers is to take care of thi-s dis ... 
crepancy so that the entire burden may not 
be cast upon the last employer. If the 
law imposed the liability from him alone, 
the result would be that the unrortUI1ate 
employe who has sufi'ered only the loss or 
a single member,would be handicapped in 
obtaining employment there~ter, for the 
loss of another member might result in 
permanent total disability~ state Ind. 
Com. v. Newman, 222 N. Y. 363, 118 N,. E. 
794. 

"These were undoubtedly the considerations 
which moved the Legislature to enact the 
provisions of the ~tatute of which plaintiff 
complains" -~ ~:- *" · 

House Bill No"' 448, supra, declares that "the State 
Treasurer shall be the custodian of the Second Injury Fund 
and the l:iis so uri Workmen t a Compensation Co:nMission shall 
direct the distribution thereof' in the manner and amounts 
provided .for in this chapter for the paYJ,nent of compensation." 
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In determining the constitutionality of' the above 
;two House Bills we are immediately confronted with 
Section 19, Article X of the Constitution of' Missouri, 
which reads in part as follows: 

11 No moneys shall ever be paid out of' 
the trea.sur;y of this State, or any or 
the funds under its management, except 
in pursuance of an appropriation by 
law; nor unless such payment be made, 
or a warrant shall have issued ther&-
for, ~~ * *" 

In the case of B. F. Sturt~vant Co. v. O'Brien, 186 
Wise. 10, 202 N. ',::. 324, the Supreme Court of Viis cons in was 
considering provisions similar to that contaim1d in the above 
two House Bills. The Industrial Commission had found that 
the appellant employer was liable under a statute providing 
that .where an employee came to his death through: a.co.h''int 
in the course of his employment, without d0pondents, :j(;l,OOO 
was to be paid into the state treasury for the benefit of 
persons entitled thereto under the act.- The mnployer re
fused to make the payment as ordered by the Commission, 
alleging that same was unconstitutional for a number of 
reasons. 

The statutes of Wisconsin, before the court for con
struction and detEn~mination, contained the following sub
sections: 

"'(f) ·In each case of injury l~esulting 
in death, leaving no person wholly de
pendent for support, the employer or 
insurer shall pay into the state treasury 
such an amount, when added to the sums 
paid or to be paid on account of partial 
dependency, as shall equal four times the 
decea~;~ed employe's average annual earnings, 
such paJ--ment to the state treasury in no 
event to exceed one thousand dollars. 

11 '(g) The moneys paid into the state 
treasury pursuant to paragraph {f) of this 
subsection with all accrued interest is 
hereby appropriated to the Industrial 
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co_,,,tission for the discharge of all 
liability for additional death benefits 
accruing under this subsection." 

The. court said ( 1. c. 326) : 

"But, no matter how beneficial or wise 
the legislation, it must be conceded 
that th:e Legislature must have complied 
with constitutional requirements in pass
ing the act. Section 2, art. 8,_ VJiscon
sin Constitution, provides: 

"'No money shall be paid out of the 
treasury except·in pursuance of' an appro
priation by law.• 

"The act in question requires that cer-
tain funds be paid into the state treasury 
and paid out of the state treasury by direc
tion of the Industrial co~niasi~n. It there• 
fore comes clearly within section 2, art. a. 
and the money can be paid out of the state 
treasury only in pursuance of an appropriation 
by law. 

" - ( ) . (4 ) Paragrqph g of subdivision m of section 
102.09, providae: 

"'The moneys paid into the state treasury 
pursuant to paragraph (f) of this subsection 
with all aecrued interest is hereby appropriated 
to the Industrial Cormuission for the discharge 
of' all l.iability for additional death benefits 
accruing under this subsection.' 

"The provision of the Constitution is positive 
and prohibitory, but the language of the stat• 
ute uses apt and appropriate terms to constitute 
an ~ppropr1ation by law, and we entertain_no 
doubt that the Legislature complied with sec
tion 2, art. 8, in the amendment of the compen
sation statutes in question." 
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'l1he above House Bills pro'\lk:le no appropriation of' the 
Second Injury Fund to the Workmen•s Compensation Commission, 
helu by the State Treasurer as custodian, and would seem 
therefore to be in conflict with Section, 19 of Article X 
of the Missouri Constitution. An examination of the 
Sturtevant case, supra, reveals that the atatutory pro
visions are quite distinguishable. In the_ Wisconsin case 
the employer paid the funds into the nstate Treasury" 
while under the provisions of the above House Bills it 
is paid to the "State Treasurer~' as "custodian." From a 
reading of the provisions in the above bills it is evident 
that if srune were enacted into law it would not be the 
intention of the Legislature that the Second Injury Fund, 
held oy the State 'rreasurer, be state funds. Otherwise, 
the Legislature would provide that the funds be paid into 
the State Treasury. 

In State ex rel. stevenson v. Stephens, 37 s. w. 506, 
money and securities were deposited with the State Treasurer 
by investment companies for the protection of investors. 
The question arose whether this money could be paid without 
a warrant and appropriation. The court~ after citing Sec
tions 15 and 19 of Article X o~ the Constitution, said (1. c. 
508, 509) : 

"It is next insisted that though respond
ent may hold the money as treasurer, and 
for the purpose of making the 8GCurity good, 
still he can only be requJ.red to pay it out 
in the manner and under the restrictions of 
the constitution and laws of' the state, 
Section 15 of article 10 of' the constitution 
requires that 'all moneys now, or at any 
time hereafter, in the state treasury, be• 
longing to the state, shall, immediately on 
receipt thereof, be deposited by the treas
urer to the credit of the state for the 
benefit of the fllll.ds to v:hlch they respec
tively belong,' and 'shall be disbursed by 
said treasurer for the purposes of the 
state, according to law, upon warrants 
drawn by the state auditor, and not other
wise.• Section 19 of the same article 
provides that 'no moneys shall ever be paid 
out of the treasury of this state, or any 
of the funds under its management, except 
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in pursuance of an·appropriation by law.• 
The statute contains like provisions. 
Hev. st. 1889. See. 8662. It is manifest 
that these provisions only apply·to money 
'belonging to the state.' The money in 
question, though it was deposited with the 
treasurer, was for the specific purpose of 
making good the secu'ri ty intended for the 
protection of th$.ae dealing with bond in ... 
vestment companies, and was not money be .. 
longing to the state, within the meaning of 
the constitution~ The securities, whether 
in money, bonds, or· notes,. are held b_y the 
treasurer in trust, not for the use or 
benefit of the state, but for the protec
tion of those who may hold the bonds, cer
tificates, or debentures o:f bond inve·stment 
companies which are authorized to sell such 
aecuritiea on the partial payment or in• 
stallment plan., * * -:~ ..!:· ·::· ~~ {c- ..;c- {1- * ~} * ·~c- * 
.,::- * * It is clear that the le>gislature did 
no-t intend that the money or sec..uri ties de
posted should be paid out or returned under 
the regulation required in paying out the 

- public money. We are of the opinion. there
fore, that respondent had the implied power. 
under the act, to make the agreement', and 
that an appropri~tion or warrant of the 
auditor \Tas not necessary • · ~!- * -;~ -;:. ->~ ~;, -x- -.~" 

The moneys paid to the State Treasurer as custodian, 
are to be paid out under the direction of the Workmen's 
Compensation Commission for a special purpose, Vi$., em
ployees who have suffered mia:fortune in their employment .. 
These funds are held by the State Treasurer as a mere 
depository, and clearly are not state funds. We are there
fore o.f the opinion that the second Injury Fund may be 
collected and paid out by the state Treasurer under the 
terms of House Bills 4S7 and 488 without violating Section 
19 cL Article X of the Missouri Constitution • 

. The constitutionality of the Commisslon•s order requir
ing payment of 4~1.000 into the State Treaeury was attacked 
in the Sturtevant Case, supra, for the additional reason that 
it violated the Fourteenth Amendment to the Federal Constitu .. 
tion. The court in answering this complaint said (1. c. 328)J 
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"It is f'urtheP claimed by the appellants 
that the legislation in question is in 
violation of' the due pr·ocess and equal 
protection clauses of the F'ourteenth 
Amendment to t.he federal l.lonstitution. 
These objections are set at rest by the 
decision of the United States Supreme 
Court in the case of h. l1:. i::ihoehan & Co.· 
v. Shuler, 265 u. s. 371, 44 Sup. Ct. 
548, 68 L. Ed. 1061~" 

In the Sheehan Company Case, r.::ferred to in the above 
op:l.nion, provisions similar to the ones at issue were up
held by the United States Supreme Court as not being in 
conflict with the ll'ourtaenth Amendment. The court said 
(Law Ed. 1063) z 

"The coillpanies contend that these sub• 
divisions are in. conflict with the 14th 
Amendment, and that the awards made 
thereunder deprive them of their prop
erty without due process and deFY them 
the equal protection of the laws. 

"'I'he substance of these two provisions 
is that when an injury causes the death 
of an employee leaving no beneficiaries, 
the employer or·other insurance carrier 
s.hall pay the state treasurer the sum ot 
~500 for each of two special funds: one 
to be used 1n paying additional compen-
so,tion to employees incurring permanent 
total disability after perm.arl3nt partial 
d.isabili ties; ·and the other, i:n the vo
cational education of employees so in
juPed as to need rehabilitation. ;J.lhe use 
of such special funds f'or• such purposes 
is an additionnl cumpensation to the em
ployees thus injuPed, over and above that 
prescrir)ed as the payments to be made by 
their immediate enrployers. 0uch addi
tional compensation is neither unjust nor 
unreasonable. Thus, an employee who, 
having loot one hand in a previous accident, 
thereafter loses the second hand, is, 
obviously~ not adequately compensated 
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by the provision requirin;; his employer 
to make paJirnent for the loss of the 
second hand, independently considered, 
the total incapaci t·y finally resl(ll ting 
frma the loss of both handa working much 
more than double tho injury resulting 
fro1w. the loss of each separate hand, con• 
sidered by itself. In such a case, how
ever, as in the case of an injury requir-
ing vocational r0habilitation, it is the 
theory of the law that such additiona~ 
compensation to the injul"'ed employee should 
not be required of the pa rticulal"' employer 
in v:hose service the injury occurred, but 
should be provided out of genera~ funds 
created by payments l"equired of all employers 
when injuries resulting in the death of 
their ovm employees, leaving no benei'iciai•ies, 
do not otherwise c:eGate any liability under 
tho Compensation Law. 

111Ne do not think that the due process clause 
of the 14th .Amond::rten't requires t:hat such 
additional c mnpensation to injured employees 
of the specified classes should be paid by 
their ira.media to e"npluyers, or prevents the 
legislature from pro·~idin3 for its payment 
out of general .t;unds so created •• -:. ·:!- -:t-" 

And in holding that these provisions did not conflict 
with the equal protection clause, the court said: (Lav1 ~d. 
1064) 

. 11 Nor nre these provisions in conflict with 
the equal protection clause. The contention 
of th0 companies is that the prescri:Jed awards 
are in the nature of a tax imposed upon the 
happening of a c .:.'J.~tingency, and are of un
equal application; that is, that they are 
imposed only upon such employers as happen to 
have eirlployees who are killed without leaving 
survivors entitled to co.:clpensation. However, 
this is not a discrimina-tion between different 
employers, but me1~e1y a contingency on the 
happening of which all employers alike become 
subject to the l'oquir.ementa of the law. All 
are required to contribute, under identical 
conditions, to these special funds. State 
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Industrial Commission v. Nevnuan, 222 N. Y. 
368, 118 h. E. 794." 

In the case of' Home Accident Insurance Co. v. Indus
trial Commission, 34 Ariz. 201, 269 Pac. 501, provisions · 
similar to those contained in the above two House Bills 
before us fo1 .. consideration were attacked as being in 
conflict with the Fourteentn Amendment and a denial of 
the .equal protection clause of the Fe~eraJ. Constitution. 
The court said (1. c •. 505, 506): 

"It is contended that the statute providing 
f'or the payment of the ~~850 in question is 
unconstitutional and void, because it de
prives petitioners of their property with
out clue process of law, and denies them the 
equal protection of the law, as guaranteed 
by the lf'ourteenth Amendment to the Constitu
tion of the Unit.ed States,. and by section 4, 
articlu 2, Constitution of the state of 
Arizona. rrhe arc;ument is that this Pl'OVi
sion is arbitrary, unreasonable~ and dis
criminatory, in that it provides for a 
special classification, consisting of only 
those e1nployers coming under the Workmen t s 
Compensation Act who employ persons without 
dependents, but.with the right to claim 
compensation, and that it is not required 
that the beneficiaries of the payments.thua 
made be emplo~eea of the p0rsons whose pay
ments create the fund, nor the dependents 
of'· such employees, but merely that they be 
e111ployees disabled in indus try. '!!e think 
it perfectly plain that, though subdivision 
9 does provide that only those employers 
who happen to have an employee without de
pendents killed shall make the payments in 
question~ and that the beneficiaries of the 
:flund may be employees of' employers other 
than those making the payments, neither of 
these facta render it arbitrary or discrim
inatory, because the contingency upon the 
occurrence of which the employer becomes 
liable, is· just as applicable to one em• 
ployer as another. And re rhaps 1 t v1as 
thoughtthat 1t would tend to place all em
ployoes upon a more nearly equal feoting in 
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the matter of securing emplorment, since 
the Legislature may have entertained the 
idea that employees without dependents 
would be given the pr i3ference by, some em
Pbyers, in the absence of such provision, 
inasmuch as the accidental death of a 
workman without dependents would mean that 
the employer ·wouid pay the funeral ex• 
penses and nothing more q. 

"!t is necessary on this phase of the ease 
to do no more than give an excerpt from a 
decision of the Supreme Court of the United 
States in Sheehan co .. v. Shuler; supra, 1n 
which that court held in plain and unmistakable 
lan1.~uage that such a provision violated neither 
the due process nor the equal protection clause 
of the Constitution of the United States." 

.B'rom the foregoing we are of the opinion that the pro
visions of the House Bills , Nos. 487 and 488, do not 
violate the i''ourteenth Amendruent and are not in conflict 
with the equal protection clause of the Federal Constitution. 

Section 3, Article X, of the Missouri Constitution pro-
vides as follows: .. 

"Taxes may be levied and. collected for 
public purposes only. . They shall be uni
f~rm upon the same class of subjects with
in the territorial limits of the authority 
levying the tax, and all taxes shall be 
levied and collected by general laws•" 

In the Home Accident Insurance Company Case, supra, the 
statutes were also attaeked as being violative of a consti
tuti~nal provision providing for uniformity of taxation. The 
co~t said (1. c. 504, 505)a 

ttpetitioners contend, further, that the 
portion of subdivision 9 providing for 
the payment in question is a tax measure, 
and the $850. to be paid a tax, and that 
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it contravenes section 1, article 9, 
of the Constitution of' Arizona, reading 
as follows: 

ntThe power of taxation shall never be 
surrendered, suspended, or contracted 
away. All taxes shall be uniform upon 
the same class of' property within the 
territorial limits of the authority levy
ing the tax, and shall be levied and col
lected for public purposes only.• 

"It is obvious tliat the tax refe'l~I•ed to 
in this section is a tax o~ prr,porty, and 
not a tax on an occupation O!" business. 
This court so hald in Re Auxiliary Ea•te~n 
Canal Irrigation vistrict, 24 Ariz. 163, 
207 i'. 614, vi:ilen it said that it 'relates 
to the revenue required for the general 
purpose of government, state and munic_ipal.' 
It is aqua ly clear that the ~~850 subdi vi
sion 9 requires to be paid is not a tax on 
property at al.l, but a part of the compensa
tion the employer, his insurance car:t'ie-r. 
or the state compensation fund is compelled 
to pay, when the employee killed in the _ 
coUrse of his employment leaves no depend
ents. It i.s just as much a part of the 
e~pense the employer must bear or the in• 
surance carrier asswne as the amounts to 
be paid directly to the employee or his 
dependents,. because it is imposed for the 
srune general purpose, the promotion of the 
welfare of those disabled in industry, and 
in the exercise of the a rune power, the 
police power of the state. The .fact that 
.1 t- reaches the injti.l,e-d employee f'or whCJm 
it is intended through a somewhat di.fferent 
channel-•that is, is paid into the state 
trea~ury an4 held in a special .fund~ to 

· pxoovide in the manner stated for the pro
''1ot1on of the vocational rehabilitation of 
persona disabled in induetry--does not give 
it a tax status different in any degree from 
that of the compensation that must be paid · 
directly to employees or their dependents. 
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Being imposed for the same purpose, and 
in the exercise of the same power, it ia 
necessarily the same kind of tax as other 
compensation; and under all the·authori
ties this is not a tax on prope~ty, but 
a tax on occupation or business." 

11 Under the great weight of authority, a 
tax on occupation, business, etc., is not, 
in legal contemplation,. a tax on property, 
which fails within the inhibition imposed 
by the usual constitutional provision in 
relation to uniformity of taxation. 

"To substantiate their contention that the 
~)850 is a tax on propo:cty petitioners cite 
two cases, People v. Yosemite Luraber Co., -
cl91 Cal •. 267, 216 P • 39, and Br~e.nt v. 
Lindsay, 94 N. J. Law, 357, 110 A. 823, 
upon which they chiefly ·rely. The New Jersey 
case is not in point, thou~l the court did 
hold that the ~~400, which an act of the Legis
lature, separate and distinct from the Work• 
men's Compensation Law and in no way amendatory 
or supplementary thereof, required employers 
to pay in all cases in which an e1nployee killed 
left no dependents, was a tax on property, and 
th.e.refore unconstitutional.· 'rhis holding, how
ever, was based principally upon the purpose 
for which the payment was required; the law 
providing that it be made to the commissioner 
of labor, to be used in defraying the expenses 
of the state labor bureau, and the court said 
that this was 'nothhlg more nor lass than a 
tax imposed for the pur~.o~;.; of sup,porting the 
expense of a state agency,t v2.ry much the 
same as if it had been prescribed that it 'be 
turned into the state or county treasury, to 
be used in helping to defray the salaries of 
the various judges of the courts· of co.rmnon 
pleas,• whose duties required them tot~- cases 
arising under the Compensation Law. The other 
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case is based on provisions somewhat 
similar to Arizona's, and is authority 
for petitioner•s position; but we are 
clearly of the view, notwithstanding 
the holding therein, that the payment in 
question is not a property, but an 
occupation., tax.. The great weight of 
authority ia to this effect." 

From the foregoing we are of the opinion that House 
Bills 487 and 488 are constitutional. 

APPrtOVED: 

VANE c. THUHLO 
(Acting) Attorney-General 

MW:EG 

Hespect.fully submitted, 

11AX WASSEIWUlN 
Assistant Attorney-General 

.. 


