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- A child who flees the State;ﬂfhougﬁ

in the custody of the court as a'neglected
and delingquent, not having been convicted
of "any crime, cannot be extradited,

September 19, 1941

Hon., CGuy D. Kirby,

Judge, Juvenile Court
Division Number One
Greene County
Springfield, Missourl

Dear Sirs

!

We are in fé#eipt of your request for an opinion,
dated September 18, 1941, upon the following statement

of factsa:

y
!
!

"I don't waﬁt to impose on your office,
but I would flike very much to have your
opinlon on this case. It is an emergency
that has to ‘be acted on right speedily.

"I have under the jurisdiction of the
Juvenile Court, as a neglected child, a
glrl now 17 ‘years of age. Several years
agos when she was of juvenile age, she
was adludged neglected, not delinquent,
and placed in the care of the Probation
Offlcer, who placed her, with the Court's
approval, in what is called the Viomen's
Welfare Home, a local institution, for
a&n indefinite stay; subject, of course,
to the fubture orders of the Court.,

"A few weeks ago this girl escaped one

night and we now have information that she is
held in California. Vhet I would like to
have 18 your opinion as to whether or not

1t 18 the duty of the Court to have the
Probation Offlcer go and bring her back;
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and if 8o whether or not his ex-

penses are properly charged agalnst

the County; and 1f so, what mileage

and legal expenses he would be authorized
in charging.

"Not being a delinguent, having committed
no offense other than simply running away,
1 take it she would not be regarded as a
fugltive from justice, requiring extradl-
~tion. The girl?'s home has been here and
she has a father living here who is unable
to take care of her. For that reason the
Court had to provide a plsce for her to
stay. If the girl 1s not brought back,
the result will probably be that she will
be a wanderer and it strikes me that this
Court is under some obligetlon to the
child, .

"I have my ideas sbout this question 1 am
asking you, but 1in view of the fact that
the Probation Officer is my appolintee and
acts under my orders, 1 would greatly eppre~
clate an oplnion from your office, so that
I will have it in case any question should
arise as to the right ¢of the Probation 0f-
ficer to be pald out of the County Treasury.

¥ am enclosing memorandum of some sections

of the statutes that may fecllitate your
investigation of the matter, if you are not al-
ready thoroughly famlllar with it, == % ¥

s

We call your attention to Section 662, U, 3. C. 4.
18, Criminal Code and Criminal Procedure, Page £84, which
reads as follows:

"Whenever the executive asuthority of any .
State or Territory demands &ny person as
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a fugitive from justice, of the execu~
tive authorility of any State or Territory
to which such person has fled, and pro-
duces & gopy of an indictment found or
an affidevit made before a maglstrate of
any State or Territory, charging the
person demended with heving committed
treason, felony, or other crime, certl-
fied as authentle by the governor or
ehief magistrate of the “lLate or Terri=-
tory from whence the person a0 charged
hes fled, 1t shall be the duty of the
executive suthority of the state or
Territory to which such person has fled
to cause him to be arrested and secured,
and to cause notice of the arrest to be
given to the executlve authority making
such demand, or to the agent of such
authority eppointed to receive the fugi-
tive, and to cause thie fugitive to be
delivered to such agcent when he shall
appear. % % % % % & % % 4 % "

(Underscoring ours.)

It will be noted that certain portions of the aforessaid
‘seetlion have been underlined, and from resding these

you will note that in.order to extradite a pesrson he must
firat be a fugltive from justice, and, that a co of

an indictment or an affidevit must have been filed against
him, cherging the person with having committed treason,
felony or other crime. Our department has taken occasion
to ecall the Prosecutor's Office of Greene County and

‘'we have ascertalned that the person referred to in your
opinion request 1s charged as & delingquent, and was not
eharged with any crime, Therefore, this opinion procesds
upon the theory that nd crime was committed by the juvenlle,

We call attention to the case of State ex rel.Boyd
v. Rutledge, 13 8. W. (24) 1061,wherein the Court had
this to say: (1. ¢. 1063)

"The Juvenlile Court Act is applicable
to children under 17 years of age, and

Lo fur
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it deals specifically with such of
those children as fall within 1ts
definitions of 'neglected' and
fdelinquent.' In the definition of

a 'delinquent chlld,' there is a

long enumeration of acts, the com-
mission of any one of which will
constitute the doer a delinquent;
these acts range from a violation

of the criminal law all the way down
to the habitual use of profane lan-
guage. All of the acts so catalogued
are by force of the statutes mcts of
delingueney. In its provisions for
dealing with c¢hildren who violate the
eriminal law, the act seems to have a
dual aspect, it 4 it

The Court, in thils case, inrpassing upon several sec-
tions of the Juvenile Act, had this to say:

Y

"We now turn to the Act as 1t was
when State ex rel, Matacia v. Buckner
was declded, for the language 'that
gives color to the view that it au~
thorlzes trial and punishment for
crime,?

"Sectlon 25921 ' i+ # i The practice
and procedure preseribed by law for
the conduct of criminal cases shall
govern in all proceedinga under this
article in whieh the child atands
charged with the vlolation of the
ceriminal atatutes of the state., i =?

“Section 26911 ' % i # But nothing
in this article shall prevent tie
Juvenile court from inflicting a
punishment which shaell extend beyond
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the age of majority in cases where

the delinquent shall be ceonvieted of

& ocrime, the punlshment of which un-
der the statutes of thla state, when
committed by persons over the age of
elghteen years, 1s death or imprison=~
ment in the penitentiary for a term of
not less than ten years, % # it ?

"segtion 25983 ' 4 3 * All punishments
end penalties imposed by law upon per=-
sons for the commlssion of offenses '
shall, in the case of s&id delinquent
chlldren, rest in the disecretion of the
Judge of the Juvenlle court, and exe-
cution of any sentence may be sus-~
pended or remltted iIn his diseretion,!?

"In the Matacla Case just referred to,
the defendant was charged in the juve-
nile court with having commltted rape,
not as & orime, but &s an act of de~
linqueney, and 1t was held, among other
things, that in those circumstances
the defendant was not aa Xo the mode
of procedure entitled Lo the benerits
of certaln constltutionsl sefeguards
dﬂsignod for the Qroteation of persons
put on trial for tha commission of

‘crﬂﬂﬁn #o o # (Underscoring ours.)

Leading authorities are accurately summarized as
follows in 4 American Jurisprudence page 14, Section

"4 warrant of arrest issued in one
state may not be executed in another
state, for 1t has no validity beyond
the boundaries of the state by whose
authority it wsas issued, A warrant
may confer authority on a police
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officer or private individusl to

make en arrest anywhere within the
boundsries of & state, but it has no;
extraterritorial effect of any kind,é
and will not Justify an arrest made b
outside the limits of the state. '
(eiting authorities)

To the same effect are authorities collected in an
annotation in 61 A, L, R, 380, The courts of the United
States have followed the same frule (MeLean v. State of

1slianippi ex rel Roy (6 C, C, A, )798 T, (24} 741,
L7 R,7 670, certiorari denied by U, S, bup.
Gto 305 Up 0' 623’ 59 Sup, Ct. 84 83 L. Edo 599; and’
Kirkes v, Askew, Sheriff, (U, C, Okla.) 32 Fed, Supp.
80E, 804 (Z) et aeq,). %here is no Missouri statutory
authority for arrest on foreign werrants,

- In the case of Ex Farte Bass, 40 S, W, (2&) 457,
1, c. 462, » (328 Mo. 195)~ the Court saidz :

5% # 4 The Juvenile court of
Oreens county was without jurisdiction
to commit the petlitioner to the peniw

- tenticry for the commission of & crime
because no information had been filed
by an offlcer having &uliority to file
an informetion charging a erime,

"The Juvenile court had no jurisdiction
-to sentence the petitioner to the penl-
tentlary or order his commitment even
if a proper information had been filed.
The petitioner cltes section 83560, R,
S. 1929, as euthorizing the Juvenile
court to render such sentence and make
a commitment. There is nothing in that
section which supports hls position
exgept the closing sentence, which

was definitely held to be uncOnstitu~
tional in State ex rel, Wells v,

Walker (Mo. Sup.) 34 S, W. (24) loe,

clt. 129, et seq.ynderscoring ours.)
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In the case of Bonzo v. Kroger Grocery & Baklng
Co., et al, 125 s, W. (24) 75, 1. c¢c. 77, the court said:

"In Ex parte Bass, 328 Mo. 195, 200,
40 S. W. 24 457, 459 (2), this court
en banc sald: ' % % # in State ex
rel. vells v, Walker (326 Mo. 1233),
34 S, W, 2d 124, & juvenile court's
jurisdicetion in such a case (proceed~
ings 1lnvolving delinquent children)
ceases upon its determination and
direction that the deiendant shall be
procesded against, not as a delinquent,
but under the general crimlnsl law.'
The Bass case held that, after an
order in the eireult court, juvenile
divislion, had been made directing
that the aecured be proceeded against,
not as & dellinquent but, under the
general eriminal law, & comnitment
thereafter lssued out of said court,
~Jjuvenlle divislon, on a judsment inm~
posing a penitentiery sentence upon

8 plea of gullty, under which commit-
ment the accused was being held in

the penitentiary, was voild., 1t fol-
lows that the second Judgment in the
Instent case of the circuilt court,
Juvenile division, find ng the present
piaintliff not guilty, is of no probative
value,"

Therefore from the reading of Section 662 of the
Federal Statutes, supra, together with the excerpts
from the ilssouri decislions, it necessarily follows
that Juveniles under the Missouri law may be handled
in one of two manners by the Juvenlle Court. They may
be charged with a crime, if they have committed a
crime, or they may be charged and dealt with by the
Court &s neglected and delinquent children, if they
have committed a crime, or are otherwise delinquents
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On the other hand, 1f & child 1s trested by the Court,
merely 8s a nemlected aud delinquent chlld, as the
situation 1is set forth in the opinion request, we can
turn to no statute which mekes 1t & crime to run away
from a county home in which the child has been committed
by the Court as a delinquent c¢i:ild, endr ellance has to
be made upon the relcord, as 1t appears in the Juvanlle
Division of the Vinecuit Court oi the “ounty. . “hen turn-
ing to the record vie find that no afficavit or complaint
was made against the child cherging a crlme. Therefore,’
we are of tle opigagn thaet the Executive authorlty of
this State has no lauthority, under Section 662 of the
Federal Statute, tq agéemand the executlve of another ‘
State to turn over to the Messenger of this 3tate e
delinquent child who has fled from the home in which

it was commltted, unless, at this time the delinguent
child can be charged with some crime by affidavit, in

& new procedure. '

CORCLUSION,

We are of theéopipi ;11 that if a chlld who has been
tried by the Clrcuift Court in the Juveniie Division,
nerely as a neglected and delinquent child and has not
been proceeded ageinst for some particular crime, departs
from the State, it cennot be brought back to thls State
through extradition,

Respectfully submitted,

B. RICHAK:S CRELCH
APPROVED: Asslistant Attorney General

VANE C. THURLO
(Acting) Attorney General
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