SCHOOLS: When state aid may be allowed.

August 18, 1941

Honorable Lloyd W, King
Superintendent

State Department of Public Schools
Jefferson City, Missouri

Dear Mr. King:

This Department is in recelpt of your request for
an officlal opinion, which reads as follows:

"In the light of the provisions of the
laws governing the distribution of state
school money and the recent decision of
the Supreme Court, as indfcated herein,

I shall appreciate your advice and
official opinion in answer to the follow-
ing questions: .

"1. Would the existence of any one or
all of the following practices, permitted
or authorilized by the school board, elimi-
nate a school district from qualifying
for the distribution and use of public
school funds for such units or parts of
the school program in which these prac-
tices exist:

"a, The attendance of pupils at mass
or the giving of any other religious
instruction during the school day and
under the jurisdiction of school
teachers.,
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"o, The segregation in separate
bulldings or quarters of school
children according to religlon,

"e. The employment, as teachera, of
wlsters, or others whose speclal re-
ligious vowa prevent them from giving
secular instruction with complete
religious freedom.,

"d. The assignment of teachers by
sowe authority other than the achool
board, even though the board accepts
such assignments and contracts for
the payment of the salaries of such
teachers., '

“

"e. The display or use in the quarters
of the school of any books, symbols,

or tracts representing, or calculated
to teach the puplls, any creeds, tensts,
or bsllefs of any sect or denomination.

"2, On whom rests the responsibility for

determining the units or parts of a school
© program on whlch a district is entitled

to the apportionment of state school funda?

"3. In determining the August 15, 1941,
apportionment, and those of succeeding
yeara, is it mandatory that the State Super-
Intendent of Public Schools accept the
certification of applicatlons of boards of
education by a County Clerk as sufficient
evidence of the existence of freeo publie
schools in the county and their elligibility
to receive state school money?
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a4, If the County Clerk's certification
of public schools 18 accepted for the
distribution of atate school money on
August 15 and 1t 1s later determined that
gome of the school dlstricts to which the
apportionment was made did not qualify
for the apportionment for all or a part
of the units of the school progrem, what
will be the proper course of action?

vs. Vhat sction shall be taken by the
State Supsrintendent of Schools on this
Auguat 15 with respect to the appertionment
of state school money toc the Distriet of
lleta, or any other public school district
in which similar conditions obtain.

"7. What is the present effect of the
decision of the Supreme Court of jissouri
in Case No. 37,264 (llarfst, et al.,
Appellants, v. Hoegen, et al., sissnondents),
upon the apportionment and distribution

of the state school money on August 15

naxt; and should such declsion be taken
into account 1n making such apportionment?"

The declsion referred to in your request is that of
Harfst v. Hoegen (No. 37264, not yet officially reported),
which was recently decided by the Supreme Court of Missouri.
However, a motion for rehearing has been filed in this case
and two motions to intervene havs been allowed. Therefore,
the decision 1s not final and 1t is not the law as yet in
thls State. However, what 1s said in that case would be high-
ly persuasive upon any question which involves like facts,
The Harfat Cass involved the question of whether a certsin
school was a "public school" so as to be entitled to state aid.
The school was owned by the Catholic Parish of St. Cecelia end
was rented to the school district. The teachers were Sisters
of the Liost Precious Blood, a Catholic teaching order. The
Kuns were hired by the school voard of the district as teachers.
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Tiie facts 1n the case as shown by the oplnion were
as followsg ‘ :

g £ind the usual school day ‘commencing
"with prayer in the morning. After prayer
the puplls are marched, one room at &
ime, to the (atholic church next door
%or Holy lass., After lass the puplls are
marched back to their school rocoms where
they receive religious instructlon. In
this they study the Catholic catechism
end the child's Catholic Zible, On one
or two days of each week the parish
priest gives religious instruction to the
pupils in the mldmorning, either at the
church or in the schoolhouse chapel, On
Friday afternoons tihe puplls are agaln
marched to the church for confesgsion.
In the quarterly 'Teacher's Report to
rarents'! the subject 'Religiont' is in-
cluded under !'Branches Pursued! and a
grade 1n this subject 1s glven to each
pupil.”

The court under the above set of facts held that
the school was not a "public school" and therefore not en-
tltled to atate aild. Iurther reference will be made to this
opinion in answering the questions submitted 1n your letter.

Your questions will be
order. q enswered in theilr numerical

A

"The attendance of puplls at mass or the
glving of any other relligious instruction

- during the school day and under the Juris-
diction of school teachers."

It must be born 1n mind that this questlon relates
to the distribution of funds to schools under Article XI,
Sections 1 to 11, ineclusive, of the Constitution of the 3State
of Kissouri. Section 1 reofers to the duty of the General
Assembly to establish and maintain free public schools for
the gratultous instruction of all persons in the state betwesen
the ages of six and twenty. 3Section 11 refers to religlous
or sectarian schools and prohlbits publlc funds to be paid to
them, sald section belng as follows:
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tNeither the Gensral Assembly nor any
county, clty, town, township, school
distriet or other municipal corporation,
shall ever meke an appropriaetlion or pay
from sny publlc fund whatever, anything in
ald of any religlous creed, church or
sectarian purpose, or to help to support
or sustain any private or public school,
academy, seminary, college, universlty

or other institution of learning controlled
by any religious creed, church or sectar-
ian denomination whatever; nor shall sny
grant or donation of personal propsrty or
recal estate aver be made by the State, or
any county, city, town or other municipal
corporation, for any religlous creed,
church or sectarian purpose whatever,"

By Section 10337, R. 5. Mo, 1939, care, control
and egulpment of a school is under the control of the Board
of Directors, Sald section contalns further provision to
the effect that the board may allow the 'free use of the
school bulldings and grounds for the free discussion of
public questions or subjects of general publlec interesat,
for the meeting of organigation of citlegens, or for such
other clvie, soclel or educational purposes as will not
interfere with the prime purposes to which such buildings
end grounds are devoted; and further provides that the annual
or spdcial mesting for any of the above mentioned purposes

may, by a majority vote of the qualified voters, be pro-
hibited.

There 1s another sectlion relating to the annual meet-
ings of the common school district. The fifth provision of

the powers of the voters at the annual meetinpg under Sectlion
10419, R. S« Mo. 1939, 1s as follows:

"To determine, by maj]Jority votes, whether
or not the schoolhouse of the distriet
may be used during the ensulng year for
religlous, literary or other nurposes,
or for the meeting of farmer or labor
organizations, secret or otherwise."

The provisions of 8ection 10362, R. S. Mo. 1939, are
to the effect that the school day shall consist of six hours,




occupied in actual school work, and the school week shall
consist of five days. It is conceded by numerous suthor-
ities that the teachlng of any form of religlon in the
public schools durins the school hours, irrespective of

the seet of the rellgion taught, whether it be Catholic,
Quaker, Lutheran, lormon, Baptist, Presbyterian, or other
forms of Protestant religion, is prohibited. Knowlton v.
Baumhover, 182 Iowa 691; Hysong v. Gallitzln School District,
1864 Pa, 629; Gerhardt v. Held, 66 N, D. 444.

Ye are, therefore, of the opinion that the conduct- -
ing of mass or the giving of any other religious instruction
during the school day is prohibited.

We shall next consider the question of such religious
instruction not conducted during the school hours and not in
conjunction with the general diffuslon of knowledge and in-
telligence as contemplated by the Constitution,

The courts of Missourl have never passed directly
on this phase of religlous teaching in our schools. However,
the question was directly before the Supreme Court of Indiana
in State ex rel. Johnson v, Boyd, 28 N, Z. (24) 257, 1. c.
266, and the court said:

"The appellants also contend that it
is significent that each morning,
immedliately prlor to the beginning of
school, the puplls were caused to
attend at the nearby Roman Catholie
Church where they were given religious

- instruetions for thirty minutes by the
Parish Priests: The findings do not
disclose by whom the children were
'caused' to attend. The finding does
disclose that the service was sald to
be voluntary. Since the children in
question were children of Catholie
parents and the service was voluntary
and not within the school hours we
fall to see that thls amounts to sec~
tarian teaching within the schools or
that it could be held to make the
schools parochial schools rather than
public schools.*

*
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In the decision of Dritt v, Bnodgrass, 66 Mo, 286,
the question arose a8 to the power of the board to make and
enforce needful rules and regulations for ‘the government and
management of the school , As to the authority of the parent
?nd the te?cher in reference to a pupll, the court said

1. e, 298):

B# # % yhich every child within school
age has a right, under the law, to
attend, subjlect whille so attending to
be governed by such needful rules as
may be prescribed, When the school
room 1g entered by the pupil, the au-
thority of the parent ceases, and that
of the teacher begins; when sent to

hie home, the authority of the teacher
ends, and that of the parent 1s resumed,
For his condact when at school, he may
be punlished or even expelled, under
proper circumstances; for his conduct
when at home he is subject te domestic
control ® % #

In vlievw of the authorities mentioned above we are of
the opinion that the attendance at mass or other religious
instructions by pupils outside of school hours, would not ocon-
stitute the maintaining of a sectarian school within the meaning
of the Constitution,

B.

*The segregation in separate buildings
or quarters ef school ehildren according
to religion,"

From & reading of your second question, we infer that
you refer to the practice cited in the recently decided case
of Harfst v. Hoegen (No. 37264), wherein a school district had
two schools and the directors of the district had made 1t a
rule requiring all Catholic students to attend the school
taught by Nuns, while the Portestant children were required
to attend the other school., Judge Douglas in speaking for
the court said: ‘
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"The segregation of Catholic from the
non~Catholic children and their menda-
tory attendance at one or the other of -
the two grade schools according to their
religion, whether the gchools be of
equal or of unegual facilitles, like~
wise constitutes a denial of complete
religious freedom.-

In view of the abeve statement -we belleve that a
8chool board is forbidden to segregate in separate buildings
or quarters school children according to their religion,

c

"The enplayMent as teachera, of Sisters,
or others whose speclal religsious vows
prevent them from giving secular instruc-
tion with complete religious freedon,"

At the outset we wish to polnt out that thils Depart-
ment has made lnquiry as to the vows taken by "Sisters" of
the, Cathollic Church, and we find nothing therein that prevents
them from giving secular instruction vdth complete religlous
freedom. From the information that we have obtailned the only
vows that nuns are required to take are those of poverty,
chastity and obedience, However, answering your question, we
are of the opinion that if any teacher of a public school has
taken a religious vow which prevents the giving of secular ln-
struction with complete religious freedom, then such teacher
may not be employed as an instructor in the public schools.

' In the case of kcDowell v. Board of BEduecation, 172
N, Y. 8,690, it was held that a schoolteacher who was a ‘
yuakeress was properly dismissed,<not because of her religlon,
but because of certaln views and beliefs which she declared
were based on her religion, which prevented her from properly
discharging the duty she had assumed, in that she was opposed
to war, and to the existing war with the German govermment, -
would not uphold this country in forelbly resisting invasicn,
would not help, or urge her pupils to help, the United States
government in carrying on the war with Germany, or to perform
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_ Red Cross services, or to buy thrift stamps, and did not

belisve thet s teacher was under special obligation to
train her puplls to support the governmerit of the United
States in 1ts measures for carrylng on the war.

Therafore, we rule that 1f any person has taken
a vow which prevents the giving of secular Instruction with
complete religious freedom, such person should not be em~
ployed as a teacher, and if employsed the school 1s not a
"publle school! within the meaning of the Constltution and
is not entitled to state aild.

D

"The assignment of teachers by some
authority other than the school hoard,
even though the board accepts such
assignments and contracts for the pay-
ment of the salaries of such® teachers."

As heretofore stated, the control and monagenent
of the school is under the authorlty of the school board,
the hiring of teachers, the malntenance of the bulldings,
and all other necessary elements which are essential in
carrying on a public school., The school board must in effect
hire and make contract with the teacher, and should not be
mere puppets, nor should the Constitutlon be circumventsd by
permlitting others to select the teacher for the board on
religious grounds, acqulesce or approve aame. In thils
regard, we therefore sgaln refer you to the case of State ex
rel. Johnson v. Boyd, supra, 1ln viilch the point was raised
that the teacners employed by the school trustees were recom-
mended for such posliticns by the authoritles of various
Cetholic colleges. The court sald (l. c. 265);

"The fact that tiwese teachers were
recomaended by various Catholile normal
schools can not be considersd an ifmportant
factor. The teachers were suployed by the
Board of School Trustees. They were
chosen from persons regularly qualified
and llicensed to teach school agrecable

to tae laws of the State of Indlana. It

is the duty of school trustees to investie-
psate the character and fitness of teachers,
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'"he trustees may do thls in any proper
menner which they may choose, including
the procuring of recomumendations. ilecom-
mendations from any reliable normal
college should be helpful., The cholce

of teachers is within the dilscretion of
the school trustees and unless such dis-
cretion be abused the courgs will not
interfere. s it 3"

Therefore, it 1s our opinion that the employment
and assignment of teachers is under the exclusive control of
the school board and no other person or group has the right
or authority to select the teacher of a public school. But,
the mere fact that the teachers are recommended by some
third person or group does not vitiate the contract of em-
ployment, if in truth and fact the school board itself
actually employs the teacher.

E <

"The display or use in the quargers of
the school of eny books, symbols, or
tracts representing, or calculated to
teach the puplls, any croeds, tenets,

or beliefs of any sect or denomination."

In view of our holding to gquestion "A," to the
offect that any religlon, irrespective of sect or denocmina-
tion, canncot be taught in the schools during school hours,
we are of the opinlon that books, symbols, tracts, fonts,
cannot be displaysd or used In the schools. In the Harfst
cass the chancellery court enjoined the use or display of
- sucihh matters in the school room. Hls actlon in so enjoin-

Ing was approved by the Supreme Court. Therefore, we approve
and adopt that view in this opinion and rule that the dis-
play or use of sny symbols or tracts representing any creeds,
tenets or bellefa of any sect or denomination in a publie

school, is 1illegal and such books, syibols, etc., should be
removed.

Therefore, in summation, we are of the opinion thet
in snswering your questions A, &, C, D and E, that the existence
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of any one or all of the conditions wherein we have held
that they should not exist, would eliminate the school
district from qualifying for the distribution and use of
public funds,

3

"On whom rests the rasponsibility for
determining the unlts or parts of a
school program on vhich a district 1s
entitled to the apportionment of state
school funds?"

Section 10390, R. S. Mo. 1939, providss in part as
follows:

"The state super-ntJndant of public
schools shall, annually, before August
15th, ap)ortion the public school fund
applied for the beneflit of thd public
schools 1in the manner provided by law,
SN IR I N T

The statute then sets forth the different sums of
money that shall be apportioned to the varlous districts,
and provides further as follows:

i 3 & The clerk of each school dis-
trict shall make a report to the county
‘clerk between June 1lbth and June 30th

of each year, showing the number of
teachers employed, the total number of
days' attendance of all pupils, the
length of the school term, the average
attondance, the number of days taught

by each teacher, the salary of each
teacher, and any other information that.
the state superintendent may require.
The aforesald report shall be sworn to
vefore a notary public or the county
clerk. The county clerk shall make a
suwanary of all these reports and forward
to the state superintendent of publiec
schools, on or before July 15th, a report
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showlng the total number of teachers
employed in the county, and the

total number of days' attondance of

all pupils in the county, the number

of teacher employed for the full term

and the number for half terms, and the
number whose salary 1s one thousand

dollars or more per year, and such

other information as the state superintsnd-
ent may require., Any district clerk, county
clork, or teacher, who shall knowingly
furnish any false information in such re-
ports, or neglect or refuse to make afore-
- sald report, shall be deemed zullty of a
misdeeanor and punishable oy a fine not
exceeding five hundred dollars or luprison-
ment in the county jail for a term not
exceeding six months, or by both such _
fine and imprisomment. # # 4 & % % 4 % % %V

Under the provisions of tie abgve statute the duty

is laposed upon the clerk of the school district and the
county clerk to obtain the necessary information upon which
~the apportiomment 1s made and it i1s made a criminal offense
knowingly te furnish any false information in such reports.,
As will be shown in the answsr to the noext gquestion, the
State Superintendent must accept these reports as true and
cannot questlon their authenticity or accuracys Therefore,
it is the opinion of this Department that the responsibility
o' determining the wnit of a school district which is en-
titled to apportionment of state school funds, rests upon
the clerx of the school district and the county clerk,

G

"In determining the August 15, 1941
apportionment, and those of succeed-

ing years, 1s 1t mandatory that the
State Superintendent of Public Schools
accept the certification of applications
of boards of education by a county cles rk
as sufficient evidence of the existence
of free public schools in the county

and thelr eliplibility to receilve state
school money?"
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Section 10390, R. S. lo. 1239, has been quoted
in full in the preceding para raph and we do not deem it
necessary to quote thls statute ageln., .

Section 10393, R, 3. Mo, 1939, provides as follows:

""he state superintendent of publie
schools is hereby authorized to cor-
rect any error made in the apportlon-
ment of the public school funds among
the various counties of this state

out of the public school fund of the
year next followlng the date when such
ulstake was made, and the amount set
apart to any county for the purpose

of correcting an error shall be by
him certified to the state auditor

and to the county clerk, and the state
auditor shell draw a warrant on the
state treasurer for the amount so
certified in favor of the treasurer

of sald county, and the counly clerk
shall apportion said funds to the
varlous districts in sald county as the
funds of the year in which said error
occurred, and the county treasurer msy
pay outstanding warrants for teachers!
wages lssued during the school year in
which sald error occurred, not to ex-
ceed the correction made."

Sectlon 105989, R. 5. ko. 1939, sets fortn the powers
and dutles of the statesuperintendent of public schools and
providss in part as follows;

" ¥ % He shall exerclse such super-
vision over the educational funds of
the state as may be necessary to secure
thelir safety and correct application
and distribution according to law.: #"

In the case of State ex rel., Randolph County v. Zvans,
240 io. 96, the Supreme Court of iilssourl had Lefore it the
question of whether the state superintendent of publiec schools
could attack the truthfulncss or correctness of the enumersa-~
tlon mede in the manner prescribed by statute of the children
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within a selhool district. %The court, through Judge Graves,

sald:

"If these enumerations are fraudulent

no coubt they could be attacked and
corrected in a proper actlon, but so

lon;: as they exist the State Superintend-
ent cannot resch them ih this collateral
proceeding. TUntil they are corrected

in a proper proceeding he must take them
ag8 a baslis for a proper distribution

of the school money, This view of course
disposes of the snumerations for all

the years, and in effect disposes of the
case, but there are other matters urged
by the motlon to strike out which we
prefer to discuss, and these we take
next.

"But to my mind there is another reason
why the contention of rasspondent jivans
cannot be sustainsd, iHis dutles as to
the distribvution of school funds are
purely ministerial. No statute author-
izos the State Superintendent to revise
and correct senunsrations on the ground

of fraud. Such officer has been fur-
nished with no legal machinery by which
he can hold or have a hearing and adjudge
the fact of fraud or no freud in enumera-
tion returns, He 1s not empowered to

- bring the interested parties before hin,

In fact the law makes no provision for
him to msake an investigation of the
question of fraude. As indicated in the
previous paragraph, I have no doubt

that iIn a proper proceeding before a
propar tribunal, with the proper parties
before such tribunsal, fraudulent enumera-
tlon lists may be purged of fraud, but the
State Superintendent has not been consti-
tuted suech a tribunal by law."

This case, although decided under statutes which

are not identical with those in effect today, still deals
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with tlie precedure that 1s to be followed 1ln the apportion-
ment of state school funds, and we bellieve authority in
snswey to the questlon presented above. The case further
points out that Section 10393, supra, relating to the
correction of serrors by the state superintendent in the
asportionment, applies only "when he huas apportioned to

a county less than that was due it,"

Therefore, 1t is the oplnion of this Department
that 1t 1s mandatory that the state supserintendent of
public schools accept the applications of voards of educa=-
tion as true and that he cannot questlon the correctness
of the application because he has no dlscrstion in this
matyer anu his duties are purely ministerial,

H

"If the county clerk's certification

of public schools is accepted for the
c¢lstribution of state school money on
August 15 and it is later determined
that some of the aschool dilstricts to
which the apportionment was made did
not qualify for the apportionment for
all or a part of the units of the
school program, what will be the proper
course of actiont" '

. As pointed out in the ..vans case, suprs, and as
will be noted from reading Section 10390, supra, criminal
prosecutlon has veen provided for and 1t is our opinion that
this 1s the proper procedurse to follow if the county clerks
or the clerks of the respective districts have made false
reports stating thet certain districts have a certaln number
of teaciers and pupils attending the publlc schools in that
district. Furthermore, a c¢ivil action could be instlituted
agalnst the school to recover the money received by them to
virtlchh t hey wers not legally entitled.- '

I

"“hat action shall be taken by the state
Superintendent of Schools on this Aucust
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15 with respect to the apportionment
of state school money to the District
of ieta, or any other publlic school
district in which simllar condltlons
obtalin?"

As polnted out in our answer to question *G", the
state superintendent, in making the apportlonment of state
school money, acts 1ln a minlsterial capacity and it 1s
mandatory that he make the apportlonment according to the
certification and application of the clerk of the county
court,

J

"Yhat 1s the presont effect of the de=-
cislon of the Supreme Court of illssourl
in Case No. 37,264 (ilarfat, et sl.,
Appellants, v. Hoegen, et al., Kespond-
ents), upon the apportionment and dis=-
tribution of the state school money on
August 15 next; and should such declsion
be taken into account in making such
apportionment?" ’

The recent opinion of Harfst v. Hoegen, as stated
above, 1s not yet final, there being a motion for rehearing
now pending, and therefore this case should not bs taken
into conslderatlion in the apportionment and distribution of
state school money on August 15th. Moreover, as pointed
out 1ln answer to questions “G" and "I," the state auperin-
tendent of public schools cannot question the application
and certification but must make the apportionment according
to the flgures presented in such application and certification,

nespectfully submltted,

ARTHUR O'KERFE
Assistant Attorney-General

APPHROVED OLLIVER W. NOLEN
Assistant Attorney-General

ROY JicKITTRICK
Attorney~General
AO'K: OWNiis0




