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CRIMINAL PROCEDﬂﬁE:! Affidavit substantially c-mplylng with civil
i procedure for appeal is suffjcient for ap-
, pealing in a criminal case,.
BOND: . Criminsal appeal bond, after conviction, must
' be approved by the circuit judge and not the
clrcuit clerk,

December 12, 1941 .

Honorable John H. Kelth
Prosecutling Attorney
Iron County:

Ironton, Missouri

Dear Sir:

Vie are In recelpt of your request for an opinion
under date of December 10, 1941, which 1s as follows:

"On the 5th dey of November, in the
circuit court of thls county, one
Leonard Huff was trled on & charge

of second degree burglary and larceny
committed in connection with the burg-
lary, the Jury finding him guilty of
burglary and larceny and assgssed hils
punishment for the burglary at two
years in the penltentlary but assessed
no punishment for the larceny.

“Court then adjourned to December 1,
1941, to try.other caces and to allow
time for the filing of a motlon for
new trial in the Huff case.

. "Motion for new trial was filled in
due time, and on the 3rd of December,
1941, the motion for new trial was
overruled, and the following minute
entry was made by the clerk,

"1iotion for new trial heretofore
f1led overruled. Affidavit for ap-
peal filed, and appeal granted to Su~
reme Court, Appesl bond fixed at
72, 500,00 to be spproved by the elerk
in vacation, said bond to be flled on
or before Dec. 8, 1941l.!

"Following 1s the affidavit for appeal,
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omitting caption:

"fLeonard Huff, the defendant in the
above entitle cause, being duly sworn
according to law, upon his oath states
that the appeal in saild cause 1s not
made for vexation or delay, but because
he, the sald defendant, belleves him-
self to be agsrieved by the Judgment
and decision of the court,!

"Court adjJourned on the 3rd day of
December until next regular term, and

on the 5th day of December, the follow-
ing bond was filed with the e¢lerk and ap=
proved by him:

"1ye, Leonard Huff a8 Principal (omitting
names of sureties) as sureties, are held
and firmly bound to the State of Missourl,
in the sum of Twenty Five Hundred Dol=-
lars, but to be vold wupon this conditionsg
Whereas, the gald Ldonard Huff, the above
named defendant, was on the 5th day of
November, 1941, convicted on a charge

of burglary and larceny, and his punish~
ment fixed at Two ydars in the Missouri
State Penitentlarys and Wherecas the said
Leonard Huff has been allowed sn appeal
by the court to the Supreme Court of Mis~
souri. Now, if the said Leonard Huff,

- defendant and appellant, shall appear in
the supreme court and surrender himself
to the Marshall of saild court if so or=-
dered to so do by sald court and to obey
the mandate as the Supreme Court shall
direct, and that he willl render himself in
execution, and obey eny order which shall
be made in the premises, then said bond
to be vold; otherwlse to remain in full force
and effect,

"Acproved this 5 day of December, 1941,
R«Cs Jones, Clerk Circuilt Court.t

"I do not believe that the affidavit
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for appeal meeots the requirements of Sece
tion 4130, R. S. 1939, yet the suprems
court in the case of State v. Wilson,
136 S W, (2d) 1. c. 964, held a simllar
affidavit met the requirements of the
above sectlion, the objection to the af-
fidavit in the case cited being that the
affidavit 'does not purport to contain
& prayer for appeal.' The affidevit.
dild state "that the appeal preyed for!
In the above entitled cause, etc, In
this case it does not contain eny such
words ., .

A1 find no law giving authority to the
eourt to order that the appeal bond bse
-approved by the clerk in vacation., 1In
my opinion, this bond is not valld, as
it does not meet the requirements of
3ee. 4137, R. 13, 1939. Section 4136,

R. S. 1939, prdovides such recognizance,
on habesa eorpua, Wi th suffl¢ient sure-
ties, be approved by the court or judge.

"The affidavib beling insufficlent to be
considered an application for appeal,
and especilally the recognizance h-ving
been given sfter court adjourned and
approved by the clerk 1s invalid, in

my Jjudgment, and the defendant ecould

be by proper procesdings, surrendered

. by the sheriff to the warden of the
penitentiary."

Section 4130, R. S. Missourl 1939, provides as fol«
lows:

"In all cases of final judgment ren-
dered upon any indictment or infor-
mation, an appesl to the proper ap=
pellate court shall be allowed to the
defendant, provided, defendant or his
attorney of record shall during the
term at which the Jjudgment 1s rendered,
flle hia wrltten application for such
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appeal,”

In the above section all that 18 necessary to ask
for an appeal is the filing of a written application. It
has been held in cases herelnafter set out that the flling
of the affidavit, as required under the civil cods, 1s con~
sidered the same as a written application for appesl, In
the cese of State v Wilson, 136 S, W. (2d4) 993, 1. c. 904,

~the court, in holding the affidavit sufficient, sald:s

"The requirements of the statute with re-
spect to appeals in criminel cases have
undergone change from time to time., Un-
der Sec. 2696, R. S, 1899, Sec. 4277, R,
5. 18883 See. 1973, R.S. 18793 Sec. 1, p.
855, ¢, 215, Gen, 8tat, 1865, the con«
dition imposed upon the defendant in or-
der to perfect an appeal was simply that
1t be 'appllied for! during the term at
which the judgment was rendered. This

was changed by Laws 1909, p. 461, Sec,
6292, R4 8« 19093 Seec. 4088, R. S+ 1919,
s0 as to require an affidavit precisely
like that provided under the code of civil
procedure, except it could not be made by
an agent or attorney, The statute In its
present form, requiring a twritten appli~
cation? was enacted in 1926, p. 198,

"The affidavit in the case at bar (omit-
ting caption, signature and jurat) reads
.a8 follows:t ‘'Richard Wilson, being duly
aworn, makes oath and says that the ap-
peal prayed for in the above entitled cause
18 not made for vexation or delay, but
because affiant belleves that the appel-
lant 1s aggrieved by the judgment and de-
cision of the court.! The objectlion that
thils instrument 1s not a 'written appli-
cation' for an appeal is that the affie
davit 'does not purport to contain a
prayer for an appeal. Its reference to
ithe appeal prayed for in the above en~
titled cause™ is in the past tense, as

1f at some previous stage of the case a
prayer for an appeal had been made.,' In




'Hon. John H. Keith il December 12, 1941

State Va Smith, 190 MO 706, 20 8, W. -
440, 444, decided in 19056, under Sec.
2696, R. 3. 1899, embodying the require-
ment that the appeasl be tapplied for,!?
1t was held that an affidavit conform-
ing to the c¢ivil code was not necessary,
but in reaching that conclusion it was
pointed out that, 'In the country cir«
cults the universal practice in perfect-
ing appeals eonforma to the requirements
of the statute applicable to civil eases,
and dffidavits are invarisbly flled.!
That practice has again grown up under
the present statute, as the instant ecase
attests., We think the filing of such an
affidavit a substantial compliance with
the statute, and, therefore, overrule
the state's motion to dismiss."

In the above holding 1t 1s specificelly atated that
an affidavit conforming to the civil code was not necessary
and further held that the affidavit in.the base was a sub-
stantial complience with the statute. This affidavit did
not eontain a prayer for an appeal.

Under the facts in youf request the trial court saw -
fit to resognize the affidavit of Leonard Huff for an appeal
in that he ordered the ‘record to read as follows:

"tyMotion for new trial herectofore filed
overruled., Affidavit for appeal flled,
-and appeal granted to Supreme Court.
Appeal bond fixed at $2,500.00 to be ap=
proved by the clerk in vacatlon, said
bond to be flled on or before Dec. 8,
1941. e '

The affidavit in question atated that the appeal was
not made for vexation or delay and further stated all of the
elements necessary for an appeal. Under the Constitution
1t 1s not mendatory that the court allow an appeal, but under
the statute, upon compliance with the procedure set out, the
court must allow an appeal. The whole matter i1s governed by
atatutory law and not by the Consatitution., In our opinion

we believe that the affidavit whleh was approved by the court
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in granting the appeal was sufficlent.

On the question of baill after convietion the foremost
authorlity and holding was in the omse of Ex Parte Carey, 267
Se W, 806, 1, o. 807, where the court said: '

"In Missouri there is no constitutional
right to ball after conviction; the pro-
vision gusranteeing ball, except in
capltal cases, relates to persons who
are accused, before trilal and conviection.
Ex perte Heath, 227 Mo. 393, 126 S. W. 1031,
Nor 1s there any constitutional right of
appeal in this state, Such right 1s en~
joyed solely by atatute, and the privi-
leges and immunities ancillary thereto,
including stay of execution and bail
rending the appeal, drs likewlse of
atatutory creatlon, and consequently
limited to the number and kind given

by statute, FEx parte Heath, supraj

State v. Leonard, 250 Mo, 406, 157 3.

W. 305. ¢

"The statutory provisiona whieh govern
the staying of executlons, and the let~
ting of the defendant to ball, pending
an appeal from a judgment in a criminal
cause, are embodied in the following
sections, Revision of 1919

"13ec. 4088. No such appeal or writ -
"shall stay or delay the execution of
such Judgment or sentence, except in
capltal cases, unless the Supreme Court,
or a Judge thereof, or the court in
which the Judgment was rendered, or

the Judge of such co@rt, on inspection
of the record, shall ;be of opinion that
there 1s probabls cause for such an ap=-
peal or writ of error, or so nuch doubt
a8 to render it expedlent to take the
Judgment of the Supreme Court thereon,
and shall mske an order expressly dired-
ing that such appeal or writ of error
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shall operate as a stay of proceedings
on the Jjudgmentj but in capltal cases
the order granting the appeal shall
operate as such stay absolutely.

"tSec, 4089, If the court in which the
Judgment was rendered, or the jJudge
thereof, refuse such order, he shall
nevertheless suspend the exeeutlion of
the judgment, execept as to fine and
costs, if necessary, to allow sufficient
time to make application to the Supreme
Court, or a Judge thereof, for such or-
der.

"tSec, 4090, When any order to stay pro-
ceedlngs shall be made by the Supreme
Court, or by asny Judge in vacation, the
same, together with the writ of error,

1f any, shall be filed with the clerk of
the court in whieh the judgment was ren-
dered, who shall furnish the party filing
the same with a certiflcate thereof, to-
gether wlth a copy of the order,

"1Sec, 4091, If the defendant in the judg-
ment 8o ordered to be stayed shall be in
custody, 1t shall be the duty of the
sheriff, if the order were made by the
court rendering the judgment, or upon

. being served with the clerk?'s certificate
and a copy of the order, to keep the de-
‘fendant in custody without executing the
sentence which may have been passed, to
ablde such Judgment as may be rendered
upon the appeal or the wrlt of error.

"13ec., 4092. 1In all cases where sn ap-
peal or writ of error is prosecuted from
& Judgment in a eriminal causse, except
where the defendant is under sentence 6f
death or imprisonment in the penitentiary
for life, any court or offilcer authorized
to order a atay of proceedings under the
preceding provisions may allow a writ of
habeas corpus, to bring up the defendant,
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and may thereupon let him to ball upon
a recognigance, with suffilelent sure-
tles, to be approved by such court or

Judge.?

"If the eonatruetion of these sections
was one of first impression the writer
would unhesitatingly hold with the At~
torney General, who ralses the question,
that a eonvicted defendant cannot be
let to ball under section 4092, pending
an appeal from a judgment of conviction,
unless and until s stay of execution
has been granted under the provislons
of section 4088, The two s ectlions are
in parl materia; they must be read to-
gether and both given effect. If sec-

. tlon 4092 authorizes the bailing of a
defendant regardless of whether he is
entitled to a stay of executlon under
section 4088, then it completely nul-
lifies the plain mandate of the latter
section. It seems beyond eavil that,
unless a defendant 1s entitled to a
stay of executlion, he i3 not entitled to
ball, which i1s in effect a satay. Ac~-
cording to my further reading of the sec~-
tione just mentioned, a stay of execu-
tion, though a econdition precedent to
ball, does not in and of 1tself entitle
the defendant to bail. He may have an
_absolute right to s stay of execution
under section 4088 and yet ball may be
withheld in the discretion of the court.
Aeccording to the plain languasge of sec-
tion 4092, the authority therein eon-
ferred is purely discrectionary."

The sbove case very specifically sets out the law in
reference to ball after conviction.

Sections 4088, 4089, 4090, 4091 and 4092, R. S, Mis=
sourl 1919, mentioned in the above case are now Sections
4132, 4133, 4134, 4136 and 4136, R. S. Missouri 1939, respectively,
It will be noticed under Section 4092, R. S. Missouri 1919,




Hon. John H. Kelth S December 12, 1941

which 18 now Sectlon 4136, R. S. Mlssouri 1939, that it
specifically astates, "# % may allow & writ of habeas cor-
pus, to bring up the defendant, and may thercupon let him
to ball upon a recognizance, with sufficient sureties, to
be approved by such court or judge.'" It will be seen that
1t 1s discretionary with the court whether or not he will
grant a wrlt of hebeas corpus and allow ball, but it spec=
iflcally states that 1f he grants the writ of habeas corpus
the sufflelent sureties must be approved by such court or
judge. No mention 1s made of the approval of the surety
under the recognizance in any other manner,

_ : Under thls section 1f the trial court, in its dis-

cretion, denied ball, the defendant could petition, elther
by writing or orally, to an appellate court under the same
sectlon for ball after conviction. It was so held in the
ecase of Ex parte Beckensteln, 104 S, W. (2d) 404, paragraphs
1«3, where the court sald:

"The e¢ity compleins that no notice was
ziven to 1t of this spplication. The
city was not a party to the proceeding

and was not entitled to any iotice,
Notlce was glven respondent, the sheriff
of Buchanan county, and he does not come
plain. But the writ of habeas corpus is
of such Importance to the liberty of the
people that Qqur writ may issue even
though unsupported by any petition., 3Sec=
‘tion 1430, R. S. Mo. 1529 (Mo. St. Ann,
section 1430, p. 1638); State ex rel.
“Hulen v, Trimble, 310 Mo., 274, loc. cit,
286, 275 S, W. 536, loec. cit. B40, A And
1t 1s not necessary that application
first be made to an inferior court. TIx
parte Hagan, 295 Mo. 436, loe., clt, 440,
441, 245 S, W. 336,"

Since Sectlion 4092, R, S. Missouri 1919, which is now
Section 4136, R. 8., Missouri 1939, provided that the recogni-
zance with sufficlent suretles should be approved by such
court or Judge it cennot be approved in sny other manner.
When speclal powers are conferred or special methods are
prescribed for exerclse of power, the exercise of such power
is within the maxim that the expression of one thing is the
exclusion of another and the doing of the thing specified
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except in particular way pointed out is nugatory. Kroger
Grocery and Basking Company v. Clty of St. Louis, 106 S, W.
(2d) 435, 341 Mo. 62, 111 A, L. R. 589; State ex rel. Kansas
City Power snd Light Compeny v. Smith, 111 S, W, (2d4) 513,
342 Mo, 75, Section 41386, R, S, Missourl 1939, has not been
passed upon In this stete but was mentioned in the ecase of
State v, Trimble, 275 S, W. 536, where in paragraph 8 it
stateds ,

- "Whether or not respondents had au=
thority to intrust the approval of the
securities to the clerk of the circuit
court, we need not here Ilnquire, slnecse
such question does not go to the question
of jurisdiction of respondents nor to the
quastion of an sttempted exercise of powers
in excess of thelr juriadiction, but only
goes to the manner 1n whlch they exercised
such Jurisdiction. If respondents acted
erronsously, thelr act cannot be reveiwed
by thls proceeding In certiorari. State
ex rel, v. Smith, 101 Mo. 174, 14 3. W.
1083 State ex rel. Mo. P+ Ry. Co¢ V.
Edwards, 104 Mo. 125, 16 S. W, 1173 State
ex rel, Scott v. Smith, 176 Mo. 90, 756 S.
W. 586. That question might have some
bearing if the valldity of the bail so
taken 1s ever challenged, but aueh ques=-
tion 18 not before us, and we express no
opinion upon it."

The facts in the sbove case were to the effect that
a eircult judge refused to admit a defendant to bail and hs
filled o writ of habesas corpus in the Court of Appeals at
Kansas City. The writ of habeas corpus wss issued without
the 1ssusnce of a written pstition to the effect that the
defendant should be admitted to bail and that the bail
should be spproved by the elerk of the circult court where
the defendant had been refused ball., Upon certiorari to
the Supreme Court of this state the court set out in 1ts
opinion, psragraph 8, supra, It did not pass specificelly
on the sectlion but inferred that the yalidity of the ball
might be questioned. In view of these authorities above
set out there 13 no question but that the bond approved by
the eircult clerk 1s nugatory, and there 18 no question but
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that the sheriff has the authority to spprehend the defend-
ant and hold him either for a bond or upon proper authority
from the court transmlt him to the penitentlary. If the
court in this case had issued a stay of execution, as set
out under Section 4132, 1t would be necessary to hold the de-
fendant in the county jaill of Iron County, but since under
the holding of Ex parte Carey, suprs, the filing of the bond
took the place of a stay of execution and since the bond
does not comply with the statutory law there 1s no stay of
execution and the defendant is subjJect to apprehension snd
transportation to the penltentiary upon proper commitment
papers.

v We would suggest, however, that the defendant be _
apprehended and that he be given the opportunity to provide
& bond in compllance with Sectlon 4136, R. S. Missouri 193¢9.
We suggest thls procedure for the reason that if he 1s taken
to the penitentiasry he may file a writ of habeas corpus in
the Supreme Court for admissiorn to ball pending the appeal
in hils ecase which would mean much trouble and expense on the
part of the county and state,

“

CONCLUSION

In view of the above authoritlies 1t 1s the opinion of
thls department that the affidavit for appesl in the case set
out in your regquest 1s a substantial compliance with Section
4130, R. 85+ Mlssouwrl 1939.

It 18 further the opinion of this department that s
bond approved by the circult elerk 1s vold and does not comply
wilth Seetlion 4136, R. S. Missourl 1939,

Reapectfully submitted
APPROVED:

W. J. BURKE

Asslstant Attorney General

VANT ©. THORLO
(Acting) Attorney General

WJIBsDA




