SPECIAL ELECTIéNS”%f Vernon County - In Re instituting suit

BOND ISSUE : : asainst the Missouri Public Service Cor-
CORPR ATIONS : poration -- Participating in Election.
V
July 12, 1941 -/

Mr. He A, Kelso
Prosecuting Attorney
Vernon County
Neveda, Nissouri

Dear lr. Kelso:

I am in receipt of your letter of July 3, 1941,
requesting an opinion, which letter reads as follows:

"The purpose of this letter is to re~
quest from your office an opinion as

to the effect and application of Sec-
tion 11786 R. S. of illssouri, 1939, |
I request this opinion in my official !
capacity aas Prosecuting Attorney of
Vernon County, HMlssouri.

"The facts of my particular problem
are briefly as follows: In November
of last year, 1940, there was held

in Nevada, Mlssouri, the county-seat
of Vernon County, a speclal election
the issue being the voting of a munic-
ipal bond issue in the amount of
490,000 During the course of the
campalgn the issue became one of inter- |
est to all citizens of Nevada and s
heated campalign resulted. A Citizen's :
Committee of pemons in favor of the

bond issue was arganigzged and one against
it. These committees, largely through
the newspapers, presented the aerguments
for ard against the bond issue, The
Missouri Public Service Corporation
took a very actlve part in the campalgn
through newspaper, mrinted ma tter of all
sorts and the company dl so hired workers
to canvas and solicit votes. This com- .
pany is the one which furnishea gas,
water and elsctricity to Nevads, and
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incidentally to a number of other cltles
and townsa. There was some bltterness on
the part of proponents of the bond issue
-at the part the company took Iin the cam-
paign, However there 1s no allegation
that the company was gullty of any act
of corruption per se, The objectlon was
to the company taking any part in the
alection at all. The Missourl Public
Service Corporation justified its posi-
tion by argument that it had an lnvest-
ment to protect and in 1ts argument also
contended that inoreased taxes would re-
sult, :

"In my previocus paragraph I used the word
'company! asnd Missouri Public Service
Corporation iInterchangeably. Technically
the Missouri Publle Service Corporation
is a foreign corporation incorporated
under the laws of the State of Delaware
and licensed to do business in Mlssouri
as a forelign corporation, Thig may be

of some importance to you in rendering
your oplinion,

"The special election, which was so hote~
ly contested, resulted in a compkte
vietory for the opponents of the municipal
bond 1ssue. The proponenta of the lissue

- have consulted with me and are vigorously
contending that I should file a proceed~
Ing under the statute set out in the
first paragraph of this letter, i.e.
Sectlon 11786, Re. S. Missouri, 1939,

"Most of the advocates that this action
be brought are not lawyers and are not
aware of the serious lagal questions
which are inevitably going to be an

issue In the case if it be filled:. I am
outlining the following as questions
concerning thls case which I felt should
have your consideration and which I would
like for you to pass on in rendering
your opinion to me,
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ls Lawyers with whom I have dlscussed
the matter argue that the sectlon is
invalid under the requirements of Sec~
tion 28, Article IV, of the Constitu~
tion of Missouri 1n that the title
(Lawa of 1897, page 108) 1a defective.

2, That the statute, even 1f 1t were
3% yrwlse valld, would epply to all
corporations orgaenized and existing
under Missourl law, Including news-
paper corporatlions, benevolent, re-
ligious, educational, sclentific and any
other corporation, and that the enforce-
ment of 1ts prohlibitions would violate
Section 14, Artiecle II, of the Missourl
Constitution and the Fourteenth Amend-
ment of the Federal Constitution guaran-
teelng freedom of speech and of the press,
3« There 1s argument that Section 11807
T3 the le gislative interpretation of the
prohibitions of the Corrupt Practices
Act end permits firms, organizations

and corporations to publish and c¢circu-
late printed mstter in elections pro-
viding that such publlcatlons are not
anonymous .

4, It 1s further argued that the Statute
Ts invalid because it is 'class! or special
legislation and violates the equel pro-
tection clause of the Constltution and
due process of law.

5, And finelly 1t is my desire to lknow
whether or not this Statute applies to

a Corporation which 1s incorporated
outside the confines of the State of
Missouri the liissourl Public Service
Corporatlion being, as previously stateqd,
a Delaware Corporatlon,

"This case if filed will result in
bitterly contested litigatlon which
will no doubt end in the Supreme Court.
For this reason it 1s my desire to have
some assurance of success in the matter
before filing the case. Such a prose-
cution will be extremely costly and it
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is my sincere desire to protect my
county from becoming involved in a

case unless I have some assurance that
the result of the case will be a vietory
for the side of the prosecutlon.

"Y believe that this states the situa=-
tion. I therefore request that you
render an opinion on the propositions
a3 stated and that you also inform me
if you will institute the proceeding
in the name of the State against the
Missourl Public Service Corporation,

. If you wlll not do you think my office
Justified in instituting the proceeding
and if I =0 institute the proceeding
will you aid me in prosecuting the case."

I desire to call your attention to the fact that
Section 11786 has not been construed by the Appellate Courts,
nor has its constitutionality ever been before any of the
Appellate Courts.

L.

Your first gquestion is: Does Section 11786 R. S,
Missouri, 1939, vlolate Section 28, Article IV of the
Missourl Constitution?

Section 11786, supra, provides:

"It shall not be lawful for any corpora-
tion organized and doing business under
and by virtue of the laws of this state,
to dlrectly or indirectly, by or through
any of 1ts officers or agents, or by or
throush any person or persons for them,
influence or attempt to influence the
result of any slection to be held in

thls state, or procure or endeavor to
procure the election of any person to

a public offlce by the use of money # i %
or by discharging or threatening to dis-
charge sny employee of such corporation,
% % % or to use or offer to use any power,
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effort, influence or other means whatso-
ever to induce or persuade any employee
or other person entitled to register be-
fore or vote at any election * % % or on
any question to be determined or at issue
at any election."

The remainder of the sectlon flxes the penalty for violatlon
of the section, The above statute 1ls a part of what is com-
monly referred to as the Corrupt Practices Act.

In 1897, Sectlon 11786 was enacted as part of an
act consisting of three sections. The tltle to the Act read:

"AN ACT to amend an act entitled 'An Act
to prevent corrupt practices in elections,
to 1limit the expenses of candidates, to
prescribe the dutles of cardidates and
political committees, and provide penal=-
ties and remedles for violatlion of this
act,! approved March 31, 1893, by insert-
ing between sectlon 4 and 5 three new
sections, to be known as sections 4a,

4b and 4c."

The questlion that presents ltself is, does the
title comply with the Mlssourl Constitution, supra, which
requires that each blll shall contain but one subject and
that 1t must be clearly expressed in the title? Of course,
we should presume that the act 1s constitutional, neverthe-
lesa, In considering whether or not you as Prosecutlng At-
torney, or I as Attormey General, should instlitute a sult
egalnet the Missourl Public Service Corporation, it 1is
necessary that we should carefully examine the law and the
facts in determining whether we would be Jjustified in ex~
pending public funds.

At no place Iin the title of the original act of
1893, or the amendatory act of 1897, are corporsations men~
tioned. In the case of State ex rel. ve Hackman, 292 io.
27, at page 32, the court sald:

Wi % % Though subject matter in an act
be such as might constitutlonally be
enacted under one title, it cannot be
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80 enacted in a particuler act, unless

it be within the subject 'clearly ex-
pressed in the title' of such act., 3t,
Louls v. Weitzel, 130 Mo. 616, 31 S, W,
1045. It follows that 1f the tltle to

an act 'descends tc particulars,' and
states such particulars as the subject

of the act, then not the general subject
within which such particulars fall, but
the particulars stated, becomes the sub-~
ject stated In the tiltle, In such a case
the provisions of the act enactable, under
such a title must be such as falrly relate
to and hsve a natural connection with,

not the genersal subject which might have
been stated, but the subject which 1is
stated, 1.e., the particulars set out

in the title (citing cases). An exam-
ination of these declslons and authoritiles,
generally, discloses that the rule 1is

but an application of the mexim, 'expressio
unlus excluslo alterlius est'; and, A1f the
descent to particulars 1s sufficlently
definite that the express enumeration 1is
affirmatively misleading as to the intent
to include others, the other matter so
Included 18 not within the title, even
though the designation of particulars

is preceded by a general title."

In.the cage of Fidelity adjustment Co. v. Cook, 339
Mo, 45, 95 S. W. (24) 1162, at page 1164, the court held:

M % % the title must express the sub-
ject of the act in such terms that the
members of the general assembly and
the people may not be left in doubt

as to what matter 1s treated of."

The case of Clty of Columbla v, State Public Ser-
vice Commission, 329 Mo, 38, 43 S. W, (2d) 813, reaffirmed
the rule that particulars following a genersl description
limited the general descriptlion to the particulars enumerated.
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In the City of Columbia case, the title deseribing
the general purpose and subject as follows:

" % % An Act to create and establish
a public service commission, prescrib-
ing its powers and duties,"

Immediately followlng which 1t enumerated the following par-
ticulars:

"And to provide for the regulation and
control of public service corporations,
persons and public utilities # 3= "

The following i3 stated in the decision:

"Replying to this objection, counsel for
appellant say that we should 'find that
the title to the act, "An Act to create
and establish a Publlc Seprvice Commission,
prescribing 1ts power and dutias,” 1a
broad enough to include all the duties

and powers given to the Commlssion by

the Public Yervice Commission Law = i #,!
Under the foregoing rule, this suggestion
can have no applicatlon because the title
1s not confined to any such general state-
ment. It lmmediately descends to particu=~
lars by limiting the objecta of 'regula-
tion and control' to 'publlie service cor-
porations, persons and publilc utilities,
without mentioning municipalities."

In the case of Graves v, Purcell, 85 3. W, (24)
543, in an opinion by Commissioner Ccoley, approved by the
Supreme Court en banc, 1s a collection of the rules apply~
ing to Section 28 of Article IV, You will note that in the
Graves oase, supra, Judge Cooley stated the exceptions to
the general rule to bs that where an act conteins matters
not included in the title, but which are not restrictive
of the general purpose of the act, they may be included
iIn a bill,
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- The question arises, are the clauses in the
act reastricted to the expense of candidates, to prescrib-
ing the duties of candidates and political committees,
and providing penalties and remedies for violation of
the act? Or, 1s Section 11786 within the general subject
of the title, "An Act to prevent corrupt practices in
elections", and wnrestricted by the subsequent clauses
of the act? If the former, of course, 1t would Include
corporations, 1f the latter, it would exclude corporations,
I have been unable to find any euthority that is decisive
of the above question, and 1t appears to me to be a very
close question of whieh the court could take either view,
but it 13 my opinion the title of the act does not comply
with the mandatory requlrements of Sectlon 28, Article IV,
of the M'ssourl Constltutlion. :

IT.

The next question is: Does Sectlion 11786 include
corporations organized under the laws of another stete and
licensed to do buslness in Mlssourl, or only to domestic
corporationa?

There can be no serious doubt but what the atatute .
1s penal and therefore, requlres strict construction. Pen-
alties ecannot be created by construction, and nothing can
be included iIn 1t which 1s not clearly described in the
statute., The Supreme Court of Missourl in passing upon
certain provisions of the Act stated in the case of State
ex inf. v. Bland, 144 Mo. 534, thats

"This act is penal in 1ts every nature
and fibre, It provides for punishment
as for felonles and as for misdemeanors,
and also for forfelture of offlce even
after the incumbent has recelved a ma-
jority of the votes cast at the election
and been inducted Into offlce., The act
should therefore be strictly construed,
and nothing should be regarded as included
in 1t which 1s not clearly and intelli-
gently described in 1ts very words.
Rozelle v, Harmon, 103 Mo. 3393 Connell
v, Western Union Tel., Co., 108 Mo, 459;
State ex rel. v. Smith, 114 Mo. Xk80;
Dudley v. Western Union Tel. Co., 54

Mo. App, 391,"
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The following language in the statute, "Any cor-
poration organized and doing business under and by virtue
of the laws of this state" casts a serious doubt as to
whether or not 1t was the intentlion of the legislature to
include foreign corporations. At any rate, the legislature
did not by words include foreign corporatlions but only
domeatic corporations, and certainly the leglslature umder-
stood the difference between foreign and domestic corpora=~
tions, and the only way the Act could be applicable to
forelgn corporations would be by construction,

There can be no serious questlon that the rule
of strict construction of penal statutes has been consist-
ently adhered to by the liissourl courts. State v. Bartley,
‘504 Mo, 58; State v. Owens 288 Mo. 48l. The rule 18 clearly
stated in 25 R. C. L. p. 1081, which 1s as follows!

"Under the rule of strict construction,
such statutes (penal statutes) willl not
be enlargedl by implication or intendment,
beyond the falr meaning of the language
used, and will not be held to include
other offenses and persons than those
which are clearly described and provided
for, although the court may think the
leglslabure should have made them more
comprehensive."

If forelgn corporations ars to be included within
the terms of the Act the word "and" appearing in the follow-
ing phrase of the act must be interpreted to be "or" to-wit:
YOrganized and dolng business" so that the phrase would be
read "organized or doingz business"., It is true that the
courts have held in penal statutes where 1t was clear and
beyond question that the word "and" should be construed and
read as "or" in order to convey the plain intention of the
leglislature.

The courts of our state and other states have
‘held that a penal statute can never be extended by construce
tion or lmplication, and to change the constructlion of the
word "and" to "or" would bring within the terms and pro-
visions of the Act a class of corporations, to~wit, foreign
corporationa, not named in the Act. IHowever, In the case
of State ex rel 3tinger v. Kruger, 280 lo. 203, the court
sald’
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"In a prosecution under a statute to
regulate the sale of Intoxicating liguors,
which declared that 'for every violation

of the provlisions of the first and seocond
sectlon of thils act, every person so
offending shall forfeit and pay a fine,!
etc., and was construed to mean or. The
first section of the statute prohiblted

the sale, wlthout a license, of intoxi-
cating llquers to be drunk upon the prem-
lsecs where soldj the second sectlon madse

1t unlawful o sell to minors, persons
intoxicated, etc., The defendant was con-
vieted for selling without a license,

and on appeal contendel the punishment pre-
scribed was for a violation of the first
and second sections; that 1s, both, and

he had been wrongly sentenced for violating
only the first section. The opinion treated
this contentlon lightly, as 1t deserved to
be, saylng: 'Even a penal law should not be
construed so strictly as to defeat the
obvlous intentlon of the Legislature.
(Amorican Fur. Co, ve. Unlted States, 2
Peters, 358)e. And and or are convertible
as the sense of the statutes may require.
(Townsend v. Read, 10 C, B. (N. S,) 3083
Boyles v, Murphy, 55 I1ll, 236). And this
i1s the rule even In a criminal statute,
(State v, Myers, 10 Iowa, 448; Miller v,
the State, 3 Ohio St. 476.)! (People v.
Sweetser, 1 Dak, 308, 314,)"

oA 2L or ]
VoW "W " (3 c3) a

"Aceordling to those authorities and others
we might clte, the courts will depart from
the literal meaning of the words of a penal
atatute even when to 4o so wlll be to the-
Gisadvontage of the accused; and this doc-
trine is applied in Interpreting the very
words with which we are concerned, In
haraony with the above cases, and expreasly
approving some of them, thils court held the
word or in a statute defining a crime,
should be construed to mean and in order
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to avoid ataching a meaning to the
law which would be inconsistent with
a rational purpose in 1ts enactment,
(State v. Long, 238 Mo. 383, 392.)
A text-writer of high authority says:
'The conjunction and will be read as
or and or as end when the sense ob-
vIously requires and this, in plain .

- cases, even in criiinal statutes against
the accused.' (Bishop, Stat. Crimes
SEdQ)’_po 259.)" :

In reading the above case 1t showa that the court
held that "The conjunction and will be read.as or and or
as and when the sense obviously requires and this, in plain
cases, even in criminal statutes againat the accused", in
order to avoid attaching a meaning to a statute which would
be absurd and inconsistent with the rational purpose of the
legislature. The courts give the words "and" and "or" such
construction as to uphold the obvious Intention of a legis-
lative act in order to prevent the legislative purpose from
being defeated, I know of no case where a court in con-
struing the words "and" and "or" subjected corporations or
any class of persons to penaltles based wupon the uncertain
meaning of the Intention of the legislative act,

111,

With reference to your question, if the statute
applied to utllity corporations would it not also apply to
all other types of corporations, in my opinion it would in-
clude newspaper corporatlons, religious, educational,
benevolent, sclentific and all others. The statute does
not classify utilities, The word corporation 1s inclusive
and meens all domestic corporations at least., If a proper
construction of the statute is to include foreign corpora=«
tions it would naturally follow that it would be applicable
. to all foreign corporations licensed to do business in the
8tate of Misaouri,
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I think i1t unnecessary to lengthen thls opinion
by a discussion of whether or not the statute is in con-
flict with and violates the fourteenth amendment of the
United States in that 1t denles to corporations protection
of the law equal to that of natural persons. A leading
case on the subject of the right of the State to create
classificatlona between natural persons and artificlal
persons {corporations) besed upon the difference in the
right of the two where proper reason exista, is the case
of Mallinckrodt Chemical Works v. State of Missouri, 249
‘Mo, 702, 238 U. 3, 41, 59 L. Ed. 1192, in which the court
used the followlng languages

“% % # As has been often pointed out,
cne who seeks to set aslide a state
statute aa repugnant to the Federal
Congtitution mist show that he ia
within the class wlth respect to whom
the act 1s unconstitutional, and that
the alleged unconstitutionai feature
Injures him, * % % :

<

L T R L N R A T T Y R,
LI I A O G w9 e¥ W% dF S 2 2%

71t 1s insisted that to require an af-
fidavit of innocence by the managing
officers of corporations is an unjust
discrimination against them, and hence
repugnant to the 'equal protection!
provision, because Iindlviduals, partner-
ships, and associations of Individuals
although equally within the law againaﬁ
monopolies (sections 10,209, 10,303),

are not required to make similar ex-
culpatory affidavits. The question is
whether, for the purpose of such a dis-
cloaure as ls required by section 10,322,
corporations may be placed in one class
end individuals in another. The answer
i1s not at all difficult, Of course, cor-
porations may not arbltrarily be selected
in order to be subjected to & burden to
which individuels would as appropriately
be subject, Classifications must be
reasonable; that 1s to say, 1t must be
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based upon some real and substantial
distinction having a juat relation to
the legislative object in view. But
here, as in other questions of alleged
confiict wlth constitutional require-
ments, overy reasonable intendment is
in favor of the validity of the legis-~
lation under attack. Corporations, un-
like individuals, derive thelr very
right to exist from the laws of the
statej they have perpetual successiong
and they act only by agents, and often
under circumstances where the agency

is not maenifesat. The leglsalature may
reasonably have concluded that, for
these and other reasons, corporations
are pecullarly apt instruments for es-
tablishing and effectuating those trusts
and combinatlions against which the pro-
hibition of the statute 1s dlrected,
that thelr business afflllations are
not so easily dlscovered and traced

as those of indlviduals, and that there
was therefore a pecullar necessity and
fitness in annually requiring from each
corporation a solemn assurance of its
nonparticipation in the prohibited
practices, The act is, In thls respect,
fairly within the wide range of discretion
that the states enjoy in the matter of
classification, Missouri, K, & T. R. Co.,
Ve C&de 233 U, Sl 642 650 58 L. Eq,
1135, 1138 34 Sup. Cte Rep. 678, and
caaes cited.

The above case 13 one of the leading authorities
on the question, and in applying the rule of the court
in the case supra, you will readlly see that the court
might hold the statute violates the Fourteenth Amendment
of the Constitution of the United States.
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CONGLUSION,

Under the statement of facts contained in your
letter, and the fact that the validity of Section
11786 has not been passed upon by any appellate court,
I am constralned to say that I do not fesel justified
in instituting an action against the Public Service
Corporation.

You inquire if I would furnish you assistance
if you should determine to bLring an action agalnst
the Public Service Qorporation, It has always been
my pollcy to furnish Prosecuting Attorneys assistance
when requested. However, I do not believe that in
view of the law and facts anyone could fairly or just-
ly condemn or criticize you for refusing to institute
the litigation and taking the risk of having your
county pay the cost of the sult,

<

Yours respéctfully

) ‘ Roy MoKittrick
Attormey General

Ril: EMW




