CONSERVATION: Section 39 of the Wildlife Code is not violative of
the "commerce clause" of the Federal Constitution.

February 11, 1941
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Honoreble H. A. Kelso
Prosecuting Attorney
Vernon Gounty

Neveada, Missourl

Dear Sir:

‘e are in receipt of your letter of recent
date wherein you atate as follows:

*The following factn occurred in
this county and since we are
rather cloge to Arkansae, Kansas
end Qklshoma they may occur again
and I would like to have your
opinien on what the law 18 as to
this matter,

"The local Conservation Agent found
8 man in this county with about

270 pleces of fur. The fellow was
driving an Oklahoms piek-up truck
and had nc hunting licenses or
dealers licenses of any kind, He
gave the explenation that he was

& resident of Oklahoma, sald that
he bought the furs there and was
tranaporting them to Fort Seott,
Kanass threugh Misscurl. The Can
servation Agent signed an affidavit
for his arrest and I filed an infor-
mation charging him with illegal
possession and transportstion under
section 39 of the Wildlifo and
Forestry Code.
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"Prial of the defendant was had
before a local Justice of the peace,
a lawyer, wino belisves 1t or not,
released the defendant on the
grounds that the section of the
atatutes was unconstitutlonal belng
1n violatlon of the inter-state
clause of the Fedsral constitution,
The Conservation Agent and I would
like to know whether the defendant
violated msection 39 of the Wild Life
and Forestry Code and whether or not
the said section 1s violative of the
Federsl Constitution."

Sectlon 39 of the VWildlife and Forestry Code
(1941 revlsion),to which you refer, provides 1ln part as
followss

"Sec., 39« Subjeet to the provisions
of these regulatlions and to any
changes officlelly promulgated by

the %ommission, and to any statutes
appertainlng thereto, permits may be
obtained by non-residents and eliens
as evidences of granted and revocable
privileges to pursue, take, transport,
shlp, buy, sell, store, use or possess
certein wildlife, upon the payment of
fees herelnafter stipulated; provided
that such fees shall be the minlmum
and shall be increased to the amount
of the fee for siwmilar privileges re-
quired of non-residents by the appli-~
cant's home state; and further pro-
vided, that the domlclle of the prin-
cipal, and not of his agent, shall
govern the type of permlt required

of any dealer or dealer's sagent:
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"(d) Non-resident State-wide Fur-
buyer's Permit $150,00--To possess,
buy, store, transport and ship the
products of fur-bearing animals, as
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defined herein, throughout the state,
at no time other than during the
prescribed buylng season, upon the
payment of s non-resident fur-buyer's
permit fee of one hundred and fifty
dollars (3$150.00).

Ne) Limited Non-resident Fur-buyer's
Permit {25.00-~10 buy, possess, trans-
port and ship the products of fur-
bearing animals from authorized resie-
- @ent fur~buyers or fur~dsalers, upon

the payment of a limlted non~resident
~fur-buyerts permit fes of twenty-five
dollars {$256.00); provided thet such
limited non-resident fur-bvuyer shall

be exempt from such fes when all
purchases made by him in this State

are direct from an authorized resldent
fur-dealer who, within twenty-four

(24) hours, certifies to the Commission
sach sale of a speciflied number and
kind of furs to such limlted non-resident
fur-buyer."

You inqulre whether the above sectlon is vioclative of the
nterstate commerce clause'of the Federal Conatitution.

A rather detailed discussion of thls questlon
is found in 92 A. L. BR. 1267, wherein it is said:s

"On the theory that wild game belongs
to the state in its sovereign cepaclty
in trust for the whole.publie, and
that any right of property acquired
therein by capture and possession 1s
a qualifieéed rigpt only, and subject
to sll reasonable limitations imposed
for the protection and preservation
of suech game, it 1s genserally held
that statutes or regulstions regard-
ing the possession, transportation,
or sale within the state of fish or
game taken outside of the state are
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a valld =sxerclse of the polics
power, and not unconstitutionsal
as an interference with foreign
or interstate commerce.”

Among the casss cited to support the above prop-
osition are State v. Randolph, 1 mO. App. 15, and State v,
Judy, 7 lio. App. 524.

The court in the former case sald (l. c. 17}

#It 1s urged by defendant that, in-
asmuch as 1t appears that these
prairie chickens were luported from
Kengas, there can be no convietion,
But the act in questlion makes 1t a
penal offense to have prairie
chickens in one's possession from
February lst to August 15th, in
Mlssourl, no matter where the birds
were caught. It is insisted thsat,

1f this be the meaning of the act,

it 1s in viclation of the Constitu~
tion eof the United States; Congress
slone having power to regulate com=-
merce among: the several States., We
se¢e nothln: unconstitutional in the
act, The game law would be nugatory
i1f, during the prohibited asason,
game could be lmported from the
neighboring Statess It would be im-
possible to show, in most instances,
wherse the game was caughts The State
of kilssourl has as much right to pre-
serve lts game as it has to preserve
the heeltih of its citlzens, and may
prohibit the exhibltion for sals,
within the State, of provisions out
of season, without any violation of
the Constitutlion of the United States.
So far as we know, this right has
never been dlsputed, and its exer-
clse by the sbsolute prohibition of
the having 1n possession, or sale, of
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game within the State limits, dur-

ing certain psriods of the year,

is no more an 1llegal attempt to
regulate commerce between the Statea
than would be a clty ordinance agalnst
selling oysters in July."

And 1n the latter case the court sald (l. c.
525) s

"It 1s claimed that the law violates
provisions of the Conatitution of the
United States and of thls State, Ve
do not think so., Defendant 1s not
deprived of hls propserty without due
process of law. The property was
acqulred with knowledge of the pro-
visions of the sct. The Leglslature
may, in some cases, pass laws which
destroy the right of propgerty. The
a protection of game 1s a piublic ad-

\ : vantage, to which private lnterests

‘ may be made to yield to some extent.
The Constlitutlon of the Unlted States
does not expressly prohibit the
passage of game-laws by the several
States, nor is there any act of
Congress professing to regulate the
traffic between the States in gamse.
The Stete of Missouri 1s certalinly
free to pursue its own policy in the
matter of protecting game, and by so
doing violates no law regulating com=
merce between the Ststes. Phelps v.
Racey, 60 N, Y. 103 The State v,
Randolph, 1 Mo. App. 15." '

Sectlon 39, supra, reguires a license to be pure
chased by non-resldent fur-buyers when buylng, possessing,
transporting and shipping the products of furbearing
animals, Sald requirement for a license under the author-
ity of many decislions 1s a valld exercise of the police
pover and is not unconstitutional as an interference with
forelgn or interstate commercse.
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15 C. J. S., Section 68, page 386, provides
in part that:

Ypcecording to some of the earlier
authoritles, after flsh or gamse,
lawfully caught, captured, or

killed have bsen delivered to an
interatate carrler for interatate
transportation, they are articles

of interstate commerce, not subject
to tne state pollce power;y and

where they have not only besn law~
fully caught or killed without the
state, but are also intended to be
transported to a point beyond the
state, the state has no power to
interfere with their transportation
through the atate or witnh thelr
belng temporarily within the state
for some lawful purpose.’ However,
in view of a valld federal-statute
which, by pronibiting the shipment
or transportatlion In interstate
commerce of game killed 1n vliolatlon
of state laws, and by providing that
foreign game, when transported into
any state, shall be subject to the
laws of that state, enacted in the
exercise of 1ts pollce powers, to
the same extent as 1f such game had
been produced within such state, has
8liminated all quoestions of inter-
etate commerce and glven the states
entire frsedom to prohiblt the im-
portation of game into, or the ex~
portation out of, 1lts own territory,
as well as powsr to prohiblt the
possession or sale of imported game,

0 % ow ow "

Section 101 of the Wi1ldlife and Forestry Code
(1941 revision) provides in part a8 follows:
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"LEGALITY OF WILDLIFE SPECIES
TAKelW IN OTHER STATES: The laws
of the state in which wildlife is
taken shall determine ths legal-
ity of the taking and permltted
possesslion limlts; otherwlse when
sucn wildlife 1s transported into
Kissourl, the regulations of the
Commission shall apply as soon a8
such wildlife enters thls state,
except however, interstate ship~
ments when nelther the pecint of
origin or point of destination is
in Missouri; provided that the
burden of proof shall be upon the
person in posssession of such ship-
ments to show that such possession
or transportstion are not in con-
fllct with thess regulations.”

Under the above guoted sectlon 1t 1s not sought
to require a license  -from non~resident fur-buyers where
engaged 1n inter-state snlpments,but persons having Iin
possosgsion such shipments have the burden of showing that
gsame are properly not inter~state shipments.

In the case presented herein undoubtedly the .
person in possesslon of the furs could not show that they
weare sngaged in inter~-state shipment and, hence, 1t was
sought to apply the requirements of Section 39 to sald
shipment. / ‘

In the case of Cohen v. Gould, 225 N, %W. 435,
the game warden of liinnesota selized six hundrsd and elghty
muskrat skina wihlcn were purchascd at Superior, %isconsin,
-and shipped to Duluth, Minnesots. The furs were in two
bags and bore no officlal tag or seal showing the legal-
1ty of their original taking. The statute of Minnesota
lmposed upon the possessors of raw skins of wild animals
the burden of proof that the animals were legslly kllled
in or wlthout the state. The court held that sald statute
did not impose a burden on Inter-state commerce and pointed
out that if the defendants would have accompanlied the ship-
ment with an involce showing a lawful sale no one would
have questioned the shipment.
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ihe court said (l. c. 436, 437):

"Such police measures as our game
laws would be futlle indeed if they
dld not provide measures of enforce-
ment adequate to oppose successfully
the doevices of those whose interest
it 1s to violate them. Ve take
Judiclal notice that much business
1s done in kinnesotas in the sale

at wholesale and retail and 4in the
manufacture of furs; that the latter
are imported in larze quantities,
not only from adjolning states, but
also from Canadaj and that law-
ablding fur dealers and manufacturers
do not seem to have had much diffi-
culty in obeylng our laws and the
requirements of the offleidls charged
with the enforcement thereof. In
the case supposed by counsel, of a
purchase by a Hlnnescta dealer of
furs conflscated and lawfully sold
by authori{y of lianitoba, no Minne-
sota official would question the
shipment were 1t accompanied by an
invoice from the lanitoba officlal
showing the lawful sale by him. It
1s no objection to a police measure
that 1t imposes upon cltizens some
but not an unreasonable burden of
taking pains to see that the law is
obeyed and to satisfy the officials
chargaG with 1ts snforcsment that

it i3 obeyed..

"¢ % 4 % % Those who make a busi-
ness of buying and shipping furs are
not 8o lncompetent in their trade

as to be unable to accompany any :
package of furs with something in the
way of 1nvolce or manifest showing
its origin and history."”
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From the foregoing we are of the opinion that
the defendent violated Ssetion 39 of the Wildlife Code
if he was unable to prove that the shipuent of furs was
mede in interstats commerce, and we are further of the
opinlon that said Section 39 1s not viclative of the
"sommerce clause" of the Federal Constitution.

Kespectfully submitted,

HAX WASSERMAN
Assistant Attorney-General

AVPPROVED S

COVELL R. HEWILT
(Aeting) Attorney-General
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