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OFFICERS: . Lo ) Member of Board of Managers
ELEEMOSYNARY INSTITUTIONS: ) appointed to fill vacancy -serves only
until end of term. '

~

October 21, 1941

Mr. Ira A. Jones Fl L E -

rresident, .oard of .ianagers
State Elecuosynary Institutions
Jeif'arson City, Missouri

Lear lir. Jonss:

This Department is in receipt of your request
for an oifficial opinion, which renus ag follows:

"Winen a uember of the bLoard of

- lisnagers, State Llecuosynary Inati-
.tutions, resigns or dies and socineone
1s appointed in his lace dbos the
person appolnted in his place hold
for {our yeawrs [from the time of
appolntment or does he hold to the
expiration date of the person to
vhose place he has been appointed?

"We would like this informatlon S0
that the expiration of tern of
office can be placed in the jilue
Book."

Section 82690, . 8. lio, 1939, provides that the
state eleouiosynary institutlons shail be under the control-
of the Zoard of Managers concisting of six persons appointed
by the governor,

section 9260, k. S. llo. 1989, provides as follows:

"TLuwedlately after this law shal.
take effuet the governor shall
appo.nt two persons t. serve for a
term of one ysar, two persons to
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serve for a term of two years, two
persons to serve for a term of three
vears und at the expiration eof the

ter. of service of the members of the
first board, the povernor siall appolint
successors to those membsrs whose teins
expire, who shall serve for a torm of
four years, and no two persons who
shall have been appointed whose terms
explre at the samne time shall belong to
the same politiecal party."

Saction 9R62, i. B. Ho. 1939, reads:

"Ihe pgovernor shall have the power to
remove for just cause any member or
menibers of any bvoard of wmanagers, and
to appoint others in the place of
those remowwed, and to fill all vacan-
cles that may occur in any such boards
by death, resignation or refusal to
act. If any member shall rdfuse to
act on any board, or shall fail to
attend two succcssive meetings of such
board without a satisfactory reason
for such failure, it shall be ths duty
of the governor to remove such member.,
All uiembers appointed when the senate
ls not in sesslon shall hold their
offices for the unexplred term, subject
to the approval of the senate at its
first session after such appolntment."

Under the provisions of Seetion 9280, sura, it will
be seen that the Legislature has fixed the duration of the
terin but leaves the tiue when the terwm shall cosmence to the
first appointing officer, which apvointment had to be made
"iumedlately" after the law took cffect.

The general rule is stated 1n 46 C. J. 976, as
follows:

"When the duration of the term is
fixed, and also the peginning or end-
ing, or both, a vacancy, if it occurs,
1s 1In the teram of offlce as distinct
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frou being in the offlce 1ltself, and
an appointment to f1ll such vacancy
can be only for the unexpired portion.
" This rule 1s particularly applied in
the case of appointive offices where
the weginning of the term of the first
appointes deteramlnes the limits of the
tern of successive appointees, so that
one appointed in the middle of the
term, because of the vacation of an
office during the term of anr incumbent,
or because of his holding over, is not
appointed for longer than the unoxplred
term. i & W

Vhat was said by our Suprese Court in State ex rel.
Fesenthal v, Smiley, 304 @io, 549, 2635 3. V. 825, is, we
believe, especlally appllicable to the question pruasented in
your request. The court through Judge idagland sald (1. c.
827) s i

"7t will be observed that the statute
prescribes only the length oi the torm

of the office 1t creates; it contains

no provlisions as to when the torm shall
conmience or when i1t shall end; nor does
it contaln any refersnce to unexplred
terms or to the filling of vacanciles.
Under the rule of construction applicable
to such a statute which has long obtained
in this state it must bs held that 1t

was the legislative intent that the 'term'
of tlie office should consist of consecu~
tive periods of two yecars, following each
other in regular order, the one commenc-
ing where the other ends, and that the
initlal teru should coanence on the date
of the appointment first made by the
county court. Vhexn the appointing power
namad the first incuubent, it thereby

as effectually fixed the dates of the
beginning and termination of the initiasl
term of the ofifice and of the suvsequent
teras as though they had been uxprecsly
prescribed by the Legislature. State v,
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Willlams, 222 liv. 268, 121 S, W. 64,
- 17 Ann. Cas. 1006; State v. Stonestreet,
99 loe. 361, 12 S, W, 895, . o

"ithen the duration of the term is fixed,
and also the beginuing or ending, or

both, a vacaney, 1f 1t occurs, is in the
term of offlce as distinet from being

in the office itself, and an appointment
to fill such vacancy can only be for the
unexpired portien. Thls rule, which makes
for uniformlty, and is in consonance with
the genersal intent of our Constitution

and leglslailve enactments, has had the
repeated sanction of this court. State v.
spltz, 127 Ho. 252, 29 8. %W, 10113 State
Ve Yillliams and State v. Wilcox, supra. % ="

In the later case of State ox roel. Jones v. Smiley,
317 Mo. 1283, the rule in the jiosenthal case, quoted above,
was approved, although the case was ovepruled upon another
ground. However, in so far as the quotation cited above is
concerned, it 1s still the law in this State,

Under the authority of the above quoted ease, 1t will
be seen that when the Governor appointed the members of the
Board of kanagers of the Itate wleeicosynary Institutions in
1921, when said laws becauc effective (Laws of issouri, 1921,
p. 380), that the terms of the various siembers became set and
definite and that any vacancy that occurs therein oeccurs in
the tera of of.-ice, and that a person appointed to fi1ll such
vacancy holds only until the end of the term of the person
whose oi'llce he was appointed to fill,

Conclusion

It 1s, therefore, the opinion of this Department
that the members of the ioard of lianagers of the State iilee-
<osynary Institutlons have definite and set terms of foup
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years and any appointment to £1ll g vacancy in sueh terms of
office can only be for the unsxpired portion of such terms
and sald appointment does hot oxtend four years frowm the
date of the appointment.

liespectfully submitted,

ARTHUR O'KULFLE
Asslstant Attorney-General

APPROVED:

VAN C. THURLO
(Acting) Attorney-Genersdl

‘

AO'TK:G




