
INSANE PERSONS: Probate Court may make order recommitting 
person to State Hospital en original judgment 
of insanity if original judgment has not been 
vacated. 

May 2, 1941 

Honorable Vf. Ed Jameson 
Board of Managers 
State Eleemosynary Insti tutj.onc-: 
Jefferson City, Missouri 

Dear Mr. Jameson: 

This will acknowledge receipt of your letter of 
April 29, 1941, enclosing lette.r from Dr. Ralf' Hanks, 
Superintendent, State Hospital No. 1, and asking for an 
O}•inion upon the following question contained in the letter 
of Dr. Hanks. The question is as follows: 

noccasionally the question ha'B arisen 
as to whether or not the· Probate Judge 
has the ric;ht to order the commitment 
to the State Hospital without a new hear­
ing on a, person who has previously been 
declared insane and sent to the Hospital 
and later dis'charged by the Hospital. I 
shall be grateful to you if you can get 
an opinion from the Attorney General 
clarifying this point. 

"On April 18th the sheriff of Randolph 
County brought a patient, Aubrey H. Neil, 
to the hospital with the following order 
from the Probate Court: 

'STl\.rrE OF M:ISSOUHI ~ 

COUNTY OP RANDOLPH ) 
ss. 

February 1941 Term 

In the Probate Court at M:oberly, in 
said county on the 16th day of April, 1941, 
the following, among other proceedings, 
were had and placed on the Court Record. 
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IN RE: THE EST,,TE OF AUBRF:Y H, 
NEIL, A PERSON OF UNSOUND 
MIND, ORDER TO RE·COM1fiiT 
TO STATE: HOSPITAL. 

Now on this day, on the application of 
J. w, Tate, Guardian of the person and 
estate of said Aubrey H. Neil, a person 
of' unsound mind, it is shown to the Court 
that said Aubrey H. Neil is a person 
liable to do damage to himself or to 
others, 1t ie ordered that said Guardian 
have said Ward re•committed to State 
Hospital No. 1 at Fulton, Missouri, for 
saf'e keeping and treatment, until further 
orders of thls Court. 

w. o. Dozle, 
Judge of Probate.• 

.. 
"Our recorda show that he was first ad­
m;tted March 28, 1935, by order of the 
Probate Court of Randolph County. He was 
discharged from the institution on Decem­
ber 17, 1938 • . 

....... 
"The Judge of the Probate Court took the 
position that since he had once been de­
clared insane, regardless of the tact that 

.the Hospital had discharged him, he was 
still legally insane and under the juris­
diction of' the Court, and that he could 
return him to the Hospital without new 
commitment papers. I was of the opinion 
that 5ince the Hospital had discharged 
him the Court should have a new sanity 
hearing on the patient bet'ore he was 
brought to the Hospital,·" 
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The sections of the statutes relating to ineanity in­
quiries in the Probate Court which apply to the foregoing 
question are found in Article 18, Chapter 1, H, s. Missouri, 
1939, Section 447 of this article and chapter conf'ers upon 
the Probate Court jurisdiction to inquire into the sanity of 
persona, This section is as follows: 

"If information in writing, vorlf'ied 
by the informant on his best informa­
tion and belief, be given to the pro­
bate court that any person in its county 
is an idiot, lunatic or person of un­
SOlmcl !71incl, and incapable of managing 
his ar'fairs, and praying thnt an in­
quiry thereinto be had, the court, if 
satisfied there is good cause for the 
exercise of its jurisdicti~n, shall 
ca11se the .facts to be inquired into by 
a j1.1ry: Pro~!ided, tbnt if ncJ thor the 
party giving tJ~e information in writ ... 
ing, nor the party who::H:J sanity ir, being 
inquired into call for or demand a. jury, 
then th~ facts may be in~~ired into by 
the court sitting as a jury." 

Section 451 authorizes the Probate Court to appoint 
a guardian of' the person and estD.te of the person whose sanity 
is being inquired into, if it be found that such person is of 
una ·\und mind. 

Section 474 authorizes the restraint of the person, and 
is as follows: 

"Fvery probo te court, by vrhom any in-
sane person is con~itted to ~Aardian­
ship, may make an order for the restraint, 
support and safekee;~ing of such person, 
for the manar;ement of hi.a estate, and 
for the support and malntenance of Yds 
family, and education of his children, 

-

I 
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out of his proceeds of such estate; 
to set apart and reserve for the pay­
ment of debts, and to let, sell or 
mortgage any part of such estate, real 
or personal,. Y:hen necessary for any of 
the purposes above specified.," 

The procedure to be followed upon the recovery of a 
person previously found to be of unsound mind by the Pro• 
bate Court is set out in Sections 492 and 493., These 
eections are as followsl 

Section 492: 

"If any person shall file in the 
probate court of any county in this 
state an allegation in writing, verified 
by oath or affir.mation, that ~ny person 
who has heretofore been declared by such 
court to be oi' unsound mind,. or insane,. 
has been restored to his right :mind, the 
court shall hold an inquiry as to the 
insanity of such person: Providedr that 
if the court,· upon such inquiry, shall 
find that such person is not restored 
to his right mind. ~nd such person, or 
any one for him, shall. within ten days 

.after such finding. file with•the court 
an allegation in writing, verified by 
oath or aff'irmation,", thu t such person 
is of sound mind and is aggrieved by the 
action and finding of the court,. the court 
shall then cause the facts to be inquired 
into by a jury~~ 

Section 493 

"If it be found that such person haa been 
restored to his right mind, he shall be 
discharged from care and custody, and the 
guardian shall immediately settle his ac •. 
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counts, and restore to such person 
all things remaining in his hands 
belonging or appertaining to himJ and 
if it be found that such person has 
not been ·restored to his right mind, 
the person at whose instance the in­
quiry was had, may• in the discretion 
of the court, be required to pay the 
costs of the proceeding." 

There are other sections of the statutes relating to 
setting aside the judgment and appeal which, for the purpose 
of brevity, we are not setting out or mentioning by number. 

In connection with the adjudication of insanity by"the 
Probate Court and ita force and effect, attention is called to 
the ease of Hanilton v. Henderson, 117 s_. w. (2d) P• 379. a 
case in which petitioner who had been adjudged of unsound 
mind, was seeking release from·reatraint by a Writ o:f Habeas 
Corpus. The Kansas City Court of Appeals, in which court 
the case was decided, in discussing the effect of a judgment 
of insanity by a probate court_, used the following language 
at 1. e. 381& 

MAs to the first ground the facts show 
that the petitioner was a resident of 
Jackson County_ owning valuable property 

.and living therein at the time that she 
was adjudicated an insw1e person by the 
Probate Court of Jackson County., Missouri, 
on May 7th, 1936 •. Under section 448., R.,s. 
1929, Mo.,st.Ann. Seo.448, p.·28l, the Pro­
bate Court of the County of the residence 
of the person whose sanity is inquired 
into has exclusive jurisdiction of the pro­
ceedings and the fact that such a party is 
confined in an institution without the 
county does not change his residence and 
does not deprive the.court of that juris­
diction.. Ex parte Zorn, 241 Mo .• · 267, 145 
s.w. 62; State ex rel .• · v. Mills., 231 Mo.-
493, 133 s.w. 22; State ex rel. v. Wurde• 
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man, 129 Mo.App. 26:3, 108 s.w. 144; 
Baker v. Estate of Smith, 223 Mo.App. 
12341 .18 s.w. 2d 147. Consequently, 
petitioner was a resident of Jackson 
County on F'ebruary 2nd, 1937 • More-
over, this is a collateral attack upon 
the judgment of the probate court. 'If 
jurisdiction of the subject matter and 
of the person of the alleged lunatic at­
tached in lunacy proceedings, the inqui­
sition cannot be attacked collater~lly for 
errors or irregular! ties in the proceedinr:s; 
it remains valid until revereed or set 
aside. But if iunacy nroceedings are 
voia on their face, they are subject to 
collateral attack•' :32 C.J. P• 648J 29 
C.J. pp.25-29J State ex rel. v. Brasher, 
200 Mo.App. 117, 126, 201 s.w. ll50J 
Hartman v. Henry, 280 Mo. 478, 217 S• 
w .. 98'7; E.x parte Dixon, 330 Mo. 652, 
52 s.w. 2d 181..; Though probB;_te courts 
are of limited jurisdiction, yet, in 
matters where their original jurisdiction 
ie exclusive, their judgments are entitled 
to all the presumptions which protect the 
judgments of courts of' general jurisdic• 
tion. Crohn .v. Modern Woodmen of America, 
145 :Mo.App. 1581 129 S.W. 1069•" 
(Underscoring ours). 

And further, at 1. c. 3821 is the following discussion: 

"Our statutes provide ample relief in 
the probate court to persons who have been 
adjudged insane and under guardianship, 
upon their restoration to eanity.- Section 
452, Mo.st.Ann. sec .• 452, p.2B5, prov1det~ 
for a guardian of persons adjudged insane 
by the probate court who, by section 481, 
Mo.st.Ann.,Sec.·461, P• 288, is given 
charge of his person and ie required to 
provide support and maintenance for the 
ward. · Section 498, Mo.st.Ann. Sec. 498, 
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P• 301, provides for the confinement of 
his ward by the guardian and ~ection 496, 
Mo.st.Ann. Sec. 496, p,300'" for the removal 
of the guardian. To safeguard the rights of 
any person who n'lHY clalm to nave been im­
properly adjudeeu insane, provision is made 
by section 456• Mo.st.Ann. Sec.456, p.286, 
whereby the court may, at any time during 
the term in which an inquisition is had, 
f.u~t srui1e aside and cause a new inquiry into 

'· the facts. Sections 493 and 494, 11o. St. 
J Ann. ~ecs. 493, 494, pp.298, 299, provide 

that anz person may file in the probate 
court an allegation that a person1 who 
has theretofore been declared by such court 
to have been o:f unsound mind, has recovered 
arid, thereupon, the court shall hold an 
inquiry as to the sanity of such person 
and, upon such inquiry, if such person is 
found to be not restored to his right mind, 
such person. or anz ~ f'or h"lm may, with­
in 10 days atter such findin~·;_. file a.n 
allegation, in u~itlng, that such person 
:l.s of unsound nlind &.nd is aggrieved by the 
action and f'indir~ of the court, whereupon, 
the court sha.ll cause the facts to be . 
inquired into by a jury. Section 494 pro­
vides f'or the discharge of a person found 
to be sane, from the care and custody of 
his guardian, and that the latter shall 

'immediately settle his accounts and turn 
over all pr'operty and accounts to him. 
Sections 1938, 285 and 292, .Mo.st.Ann. 
Sees. 1938, 285, 292, PP• 2605. 181~ 184, 
provide for appeals from judgments of p/ro­
bate courts .against a finding of restora­
tion_. as well as from the original adjudi­
cation of insanity. and that a trial de 
novo or his sanity shall be held in the 
appellate (circuit( court. Baker v. Estate 
of Smith, supra, 1oc. cit. 1241, 18 s.w. 
2d 147. 

l 
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"Section 486, Mo.st.Ann. sec.486, p. 
296 1 provides: 'No contract of any 
person found to be of unsound•mind, 
as hereinbefore specified, which shall 
be made without the consent of his guardian, 
shall be valid or binding, and such guardian 
may sue for and recover any money or 
property which may ha 're been eold or 
disposed of by his ward without his con• 
sent.t Under this section it is held 
that an adjudication of insanity is con• 
elusive on the question until set aside· 
and' cannot be questioned in a collateral 
proceeding on the ground that restoration 
of sanity has taken place. Kiehne v. Wes­
sell, 53 Mo.App. 667J Herman v. st. Fran­
cois County Bank, supra; Cockrill v. 
Cockrill, c.c., 79 F. 143; Wadsorth v. 
Sharpsteen et al., 8 N.Y. 388, 59 Am. 
Dec. 499; Imhoff v. ~~litmer's Ad:m'r• 31 
Pa. 243." ~ 

From a reading of the above cited sections of the 
statutes and considering them in connection with the above 
case, 1 t is apparent that when a judpnent of insanity is 
rendered by a Probate Court it is a valid and enforceable 
judgment until vacated or set aside in the manner prescribed 
by statute. 

The ~w pertaining to the discharge of persons from 
State hospitals for .ll1e:rital patients who have been lawfully 
committed is found in Section 9321, Article 2, Chapter 51 .. 
H. 8" Missouri, 1939. This section is as follows& 

"Persons afflictEd with any form of 
insanity shall oe admitted into the 
hospitals for the ca1·e and treatment 
of same. Any patient so admitted may be 
discharged or paroled whenever in the 
judgment of the Superintendent and his 
staff such person should be discharged 
or paroled. · The decision of the Super­
intendent and his staff on such matters 
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shall be final ~d the respective 
counties- of this State are hereby pro­
hibited from removing any indigent in­
sane person unless such insane person 
is discharged as herein provided." 

In order to answer the question contw"ned in the 
letter of Dr. Hanks, it is necessary for us to assume that 
the original judgment of the Probate Court of Randolph County 
had never been vacated by appropriate legal steps, and this 
is indicated by the doctor's letter. This places the matter 
in the position of apparently having a later dated order of 
the court based on an existing, enforceable judgment coming 
into conflict with an order of the Superintendent of the 
State Hospital, who had full authority to rnake the order, dis­
charging such person from the Hospital. After careful consi­
deration of the matter we do not believe there is any conflict. 
The judgment of the probate court never havine been vacated, 
the court m¥y make all necessary orders based on it. Atten­
tion is called to the date of the disc~rge from the Hospital, 
as set out in the letter of Dr. Hanks, December 17, 1938, and_ 
the date of the present order of the Probate Court, April 16, 
1941. It is quite well known that the condition of persons 
who are mentally ill does change. If, as we assumed, the 
original judgment has not been vacated, then upon a proper 
showing to the court that the condition of the person had 
changed between December 17, 1938 and April 16• 1941, so that 
it was found by the probate court the person again needed to 
be restrained. the court could make the present order based 
on its original judgment. 

CONCLUSION. 

It is our opinion that under the present order, as set 
out in the letter of Dr. Hanks, the patient should be re­
ceived. 

Respectfully submitted, 

AP l-'HOVED: 

W. O. JACKSON 

VANE c. THURLO 
Assistant Attorney General 

(Acting) Attorney General 
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