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APPROPRIATION: Balance of appropriation must be transferred, ,
to the ordinary revenue «<fund to the credit
of the state treasurer at the end of each
bilennium.

July 31, 1941

Mr, Dyas B. Hulse

Chief Clerk

State Treasurerts Office
Jefferson City, Mlssouri

Dear 3irt

. We are in recelpt of your request for an opinion
'from this department - under date of July 28, 1941, whlch
reads as follows:

"By Seetion 13081, R. S. Mo. 1939,

the 8tate Treasurer is suthorized

to transfer certain funds to the ordinary
revenus fund.

"On our books we find deposited by the
State Auditor $40,000,00 in the Tax-
Token Fund, whlch was c¢reated for the
redemption of tax tokens when and as the
same are presented to the State Auditor
for redemptlon.

"Tnasmuch as this fund has been created
by the sele of tax tokens we are asking
your opinlon as to whether or not we
may leave this fund intact and used for
the speciflc purpose for which same was
crcated.t

Article X, Section 19 of the Constitution of Mis~
sourl reads as follows:

"No moneys shall ever be psid out of
the treasury of this State, or any of
the funds under 1ts menagement, except
in pursuance of an appropriation by
law; nor unless such payment be made,
or a warrant shall have issued there-
for, within two years after the passage
of such appropriation act; and every
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such lew, making a new appropriation,
or continuing or reviving an eppro-
priation, shall distinctly specify
the sum appropriated, and the object
to which it is to be applied; and it
shall not be sufflelent to refer to
any other law to flx such sum or ob-
ject., A regular statement and aec-
count of the receipts and expendi-

. tures of all publlc money shall be

" published from time to time."

In view of the above constltutionel provisions, the
Legislature, in 1933, enacted what 18 now Bection 13081, R.
S Missouri 1939, As to the corstruction of Article X, Sec~
tion 19 of the Constitution of Missourl the Supreme Court,
in the ecase of State ex rel. Missourl State Board, etc. v.
Holladay, 64 Mo. 526, 1. c. 528, saids

"Whether, then, we consider the plain
language of the fundamental law or,
resorting to a very famillar rule of
constructlon, reflect on 'the old law,
the mlschief and the remedy,"™ it seems
plain, beyond question, that the audi-~
tor did but obey the constitutional
mandate when refusing to issue his
warrant. And 1f any doubt should
8t111 linger in the mind on this sub=
Jeet, that doubt will be quickly
resolved in favor of the posltion we
have assumed by examinatlon of the
debates in the convention which framed
‘the constltution. When spesking of
sectlon 19, supra, Mr. Letcher ob~
served: 'In regerd to the section,

I desire to say that 1f I understand
the objeet to it, it is to keep the
metter of anpropriations 6lose u

Together. An appropriation mede at
one time, made we will say to-day, by
law, and no warrant, for instance, is-
sued for that appropriation until two
years hence, we find that the State
finances would be in such & condition
that, unless we put some 1limit upon
this thing, it wlll be almost impos-
8ible to know how the treasury does
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stand,!

"And ecormenting on the same section,
Mr., Mudd said: 'Now, ths cbjeet of
the committee was to restore to the
general revenue the baslances of the
appropriations not applled at the

end of~ever{ two years, so that each
gsession of the General Assembly

should make appropriations for the -
term during which they were elected,
and not leave those appropriations open
to be drawn upon at shy time, which
have been made by preceding General
Asgemblies. It was to close up the
books at least once every two years,
and then 1T eny eppropriation be made,
let 1t be made by the General Asserbly
then in session.?

Also, In the case of State ex rel, v. Gordon, 236
Mo 142’ 1, ¢c. 157' the ,court apids
"It 1s contended by relator thats
tArticle IY of Chapter 49, Revised
Statutes 1909, contains the law of
this State in ‘reference to the
preservation of fish and game,
specifies the 'salary of the game
warden, and provlides that it shall
be paild out of the game protection
fund by warrent drawn by the State
‘Auditor on sald fund in the hands of
the State Tressurer. When the sbove
act became effeetive, August 16,
1909, 1t required no further appro-
priation by the Legislature, or any
other body, to pay the salary and
expenses Incurred by the 3tate Game
and Fish Commissioner.?

"In support of the foregoing proposition
relator malntains that the provisions

of the game law referred to constitute

a continuing appropriation, under which
respondent was authorirzed and 1t was his
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duty to 1ssue warrants for such salary
and expenses &s were properly charge-
able to the game protection fund, with-
out any further apprepriation for that
purpose by the Gemerel Assembly as made
in sectlon 62 of =281d House Bill No.
1200.

"We cannot agree to that contentlon.

It is provided by section 43, article

4 of the Constltution of thls State
thatt 'All revenue collected and
moneys received by the State from any
source whatsoever shall go Into the
treasury, and the General Assembly
shall have no powor to divert the same,
or to permlt any money to be drawn from
the treasury, execept in pursuance of
regular appropriations made by law,!
And by section 19, article 10, that:

'No moneys shall ever be pald out of
the treasury of this otate, or of any
of the funds under 1ts management,
except in pursuance of an approprlation
by lawg nor fnless aueh payment be madae,
or a warrantf shall have 1lssued thcrefor,
within two years after the passage of
guch appropristion act; and every such
law, making e new appropristion, or
continuing or reviving an appropriation,
shall diastinectly specify the sum appro-
prianted, and the object to which it is
"to be applied, and 1t shall not be suf-
ficlent to refer to any other law to
fix such sum or doject,!?

"The language of the foregolng pro-
visions of the Constlitutlion is clear

and explicit and forbids the payment

of money from the State treasury ‘'received
from any source whatscever! or 'of any
funds under 1ts management! exeept in
pursuance of regular appropriatlons

mede by law. Because of this constl-
tutional inhibition we have no diffi-
culty in deciding that in the absence
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of an appropriation made by the General
Assembly for that purpose no funds
could be lawfully »ald out of the State
treasury for the support and maintenance
of the game department, nor would re-
lator be entitled to the audit and al-
lowenece of his accounts for salary and
expenses, (See Secs, 11828 and 11836,
Re S 1909' State v. ‘Holladay, 65 Mo.
773 Btate ex rel. v. Holladay, 66 lo.
Y. c. 3894 Fusz v. Spaunhorst, 67 o,
1. c. 2683 State ex rel. v. Henderson,
160 ¥Ho. 1. e. 213, 214,) 1In addition
to the foregoing elitations 1t should
be added that the General Assembly
whilch enacted the game and fish law
appropristed out of the State treasury
the sum of two hundred thousand dol=-
lars, or so much thereof as should be
necessary, Irom the game protection
‘fund, to meet the expenses of the
department for tho blennial period
therein named, and by so doing gave

a legislative construction to the law
and the Constitution as to the neces-
8ity of a blennial appropriation.!

Also, in the case of Nacy v, Le Page, 111 S, W.
(?..d) 25‘ l. co 26' saids

¢ % # The atate treasurer, in his
official capacity and In the funds
.of the stale ftreasury, has no goods,
moneys, or effects of any private
cltlzen in his custody, nor does

he owe a debt from the treasury to
any one. He 13 a custodisn of pub-
lic funds, raised by taxation, which
belong to the state. Hls duby 1s to
pay out these funds only 'in pursu-
ance of an appropriastion by law!'
which 'shall distinctly speocify the
gsum appropriated, and the object to
which 1t 1s to be egpplied.' Section
19, article 10, Constitution, # # "
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Also, in the ease @f State v. Hackmann, 282 3, W,
1007, par. 10, the court said:

"1t further appeara th t no money

has been appropriated out of which
relator?s billl, as hereln submitted,
can be paid. And since under the
provisions of seetion 19, article

10, of the Constitution, no money

may be paid out of the state treasury,
except in pursuance of sn appropristion
by law, the respondent was and is with-
out authority to issue a warrent in
payment of relator's claim. % # #% 4 & "

The appropriation act of 1939, as set out in Laws
of 1939, page 173, Section 132, reads as followa:

"There 13 hersby. appropriated out of

the State Treasury, chargeable to

the General Revenue Fund, the sum of
Twenty-five Thousand Dollars ($25,000.00)
or such part thereof as may e necessary,
to enable the State Auditor to put into
effect the provisions of Section 35 of
the Sales Tax Act of 1939, providing

for refunds requlred by this Act or

by final judgment of Court, of taxes
collected under thils Act, the Missouri
Retallers Occupatlon Tax Act of 1933,
the imergency Revenue Act of 1935, or
the Sales Tax Act of 1937."

It will be noticed that thls appropriation is for
the purpose of enabling the state audltor to put into ef-
fect the provislons of Section 35, the Sales Tax Aect of
1939 and othcr tax acts., OSectlion 35, Laws of 1939, page
869, reads as follows:

"It shall be the duty of the General As-
sembly to appropriate and set aside funds
sufficlient for the use of the State Audi~
tor to meke any refund of texes requirad
by thls Act or by final jJudgment of Court,"
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Under the above section 1t doesa not state specifical-
ly that the appropriation should be for the refund of tax
tokens but the appropristion 1s set aslde to mske any re~
fund of taxes required under the Sales Tax Act,

CONCLUSION

In view of the above suthoritlies 1t is the opinion
of this department that the Forty Thousand Dollars in the
Tax Token Fund deposited by the state auditor, which was
created for the redemption of tax tokens when the aame are
presented to the state auditor for redemption, should be,
at the end of the blennlum after all warrants on the asame
have been discharged, transferred and placed to the credilt
of the ordinary revenue fund of the state by the state
treasurer.

It is further the opinion of this department that
refunds under the Sales Tax Act can only be made out of
funds created by an appropriation by the Leglslature of
1941.

aQ

Respectfully submitted

W. J. BURKE
Assistent Attorney General

APFROVED:

VENE C. THURLO '
(Acting) Attorney General
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