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CRIMINAL LAW:  Justice of the Peace who collects flnes
) and fails to turn them over = 1s ggilty
of larceny or embezzlement.

April 9, 1941

Honorable Valter (., Hotaling
Prosecuting Attorney

Linn County

Linneus, ilizsouri

Dear Sir:

This Departuent is 1n receipt of your request for
an oxficlal opinion, which reads as follows:

"I should 1like the opinion of your
department as to the following situ-
ation,. s

"In Linn County 1t has heretofore
been the custom for Justices of the
Peace in state cases to collect fines
assess od inspead of the constables.

"Tn several instances some of the
Justices of ths Peace have faoiled to
turn over these fines so collocted to
tho County Treasurer as is requlred of
the constablss charged with thoeir col-
lection.

"Inasmuch as these Justices are not
legally charged with the collection of
finee, I should like your oplnion as
to just what offense such conduct con-
stitutes,"

Sectlon 3846, 1. S. lio. 1939, provides in part as
follows:

"It shall be the duty of the justice
bofore whoa any conviction may be had
under this article, 1f there be no
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appeal, to make out and certify, and,
within ten days aiter tho date of
the Jjudgment, deliver to the treasurer
of the county and clerk of the county
court each a statement of the case,
the amount of tune fine and return day
of the execution, and the name of the
constable charged with the collectlion
thereof's and the county treasurer shall
cEarge thoe constable with the amount
Such fine, % & #.°

In vicw of the above section, and especlally the
underlined parts, it will De seen that the duty of collect-
in; the fines 1s imposed upon the constable and the justice
of the peace has no right or authority to collect the same.

Sectlion 4456, R, S. iioe 1939, provides as follows:

"very person who shall be convicted
of felonlously steallug, taking and
carrying away any money, goods, rights
in action, or other personal property,
or valuable thing whatsocever of the
value of thirty dollars or more, or
any horse, mare, :elding, colt, filly,
ass, mule, sheep, goat, hog or neat
cattle, belonglnﬁ to another, shall be
deemed “uilty ‘of srand larceny; and
dogs shall for all purposes oi this
chapter be considered personal property."

Embezzlement by an agent is provided for in Section
4471, R. S [oes 1939, and reads:

"if any agent, clerk, apprentice, ser=-
vant or collector of any private person,
or of any copartnership, except persons
so employed under the age of sixteen
years, or if any officer, agent, clerk,
servant or collector of any incorpor-
ated company, or any person employed in
eny such capacity, shall embezzle or
convert to his own use, or shall take,
nake away with or secrete, with intent
to embezzle or convert to his own use,
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without the as:ent of his master or
employer, any money, goods, rights

in action, or valusble securlty or
effects whatsoever, bheleonging to eny
other peraon, which shall have come
into his possession or under his care
by virtue of such employment or offics,
he shall, upon conviction, be punished
in the manner prescribed by law for
stealing property of the kind or the
value of the articles so embezzled,
taken or secreted,"

In Sectlon 4473, R. S. Ho. 1939, embezzlement by &
bailee is made a crime, and Sectlon 4478, R. S. Lo, 1939,
prohiblts embezzlement by a public offilcer,.

Larceny at common law was deofined as a tak
stealing and assportation of the goods of another (9 Laws of
England 628-636). In Hissouri the statute dealing with this
crime is but declaratory of the common law, State v. Loeb,
190 8, W. 299, Our courts have deflned larceny as '"the
wrongful or fraudulent taking and carrying away by any person
of the mere personal goods of another from any place with a
felonious intent to convert them to his own use and make them
his own property without the consent of the owner." State v
Stark, 249 8, W, 57; State v. VWeatherman, 202 io, 6, 100 3. W.
482, At common law the courys held that every larceny in-
cludos a trespass and that no taking i1s felonious unless pos=-
session is taken without the consent of the owner., BRBracton
150B; Rex v, ilaven (1663), Kelyng 24, However, in 1779 the
decision in kex v. Pear, 2 Bast P, C. 685, introduced the
doctrine of larceny by tricke. That case held that whery a
person hired a horse, his pretext being that he wished to use
the horse in taking a journey, but his mctusl intent being
to steal tiie horse, that such an action constituted larceny,
The court held that although the possession was voluntarily
given to the owner, that lnasmuch as the intention of the
defendant was fraudulent the nature of the possession had not
" changed but remalned in the owner even after the ballment.
This being so, there was trespass and larceny (for ldentical
set of facts see State v, Willlams, 35 Fo. 229, in which the
Pear Case 18 cited.).

imbezzlement 1s purely a statutory ofiense and it dld not
exist at the common law. State v, Wilcox, 179 S, W. 482;
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State v, Harmen, 106 ko, 635, 18 5. V. 128, It has bcen
dofined as the fraudulent appropriation of anotherts prop-
erty by a person to whom it has been entrusted or into
wiose hands 1t has lawfully comes State v, Purgess, 268
los 407, 188 8. V. 1353 State v, MeWilliams, 267 lios 437

The crime of obtaining money under false pres
tenses is closely allled to that of larceny. The distinec-
tlon between the two crimes lies In the Intention in which
the owner parts with the property., If the owner in part-
ing with the property intends to invest the accused with
the title as well as the possesslon, the latter has com~
mitted the crime of obtaining the property by false pre-
tense, But, if the intention of the owner 1s to invest
the accused with the mere possession of the property and
‘the latter witi» the requisite intent receives 1t and con~-
verts it to his owvn use, 1t is larcenye. &5 C. J. 65%;
State v. Kosky, 191 lo. 1, 90 3. W. 454; State v, lilntz,
189 io. 268, 83 ©. . 12, :

Therefore, under the facts in the instant case,
since the person paying the flne did not intend to pass
title to the justice of the peace but merely to invest
nim with the mere possession of the property to turn it
over to the proper person, the crime of obtalning money
under false pretenses was not present,

There 1s s8till another reason why the justice
of the peace in question would not be guilty of obtaining
money under false pretenses, In civil actlons the rule 1s
that a mlsrepraesentation as to a matter of law cannot con-
stitute fraud. Securlty Savings Bank ve Kellems, 9 S. W
(2a) 967, laston~-Taylor Trust Co., v. Loker, 205 S. V.
87; (Gilmore v. Ozark kutual Asstn., 21 8. ¥, (2d) 633,
The foundation for thils rule is that overyone 1s presumed
to know the law and that for that reason any mlsropresenta-
tion as to a matter of law would not be fraud because a
porson to whom it 1s meade is precsumed to know that 1t was
untrue.,

In State v. Ldwards, 227 Ne Ye 495, the Suprome
Court of liinnesota held that criminal prosecution for
false pretenses could not be based upon a fraudulent mis~
representation as to a matter of law., Thus, 1f the justice
‘of the peace conveyed, either by action or words, to the
person who paild the fine that he was the person who was to
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collect such fine, this was a misrepresentation as to

the law, because, as a matter of law, he had no right

to collect the same and, thercfore, therc was no fraud
present, .

However, woe do belleve that the Jjustice is
gullty of either larceny by trick or embezzlement, de-
pending upon the time when the intent to demrive the owner
of his property was formeds, The traditional distinction
as to time of intent in embezzlement on one hand, and
larceny on the other, has been that intent to deprive the
owner of his property must be formed after a lawful pos~
session, to constltute embezzloment, whereas, intent must
oxist at the time of the taking, to constitute larceny,
State v. Gould, 329 iio, 828, 46 S. W. (2d) 886, Keeping
. this distinctlon in mind, we turn to the crime of larceny
by trick,

In Farmers Loan & Trust Co., v. Southern Surety
Cos., 226 3, W, 926, 285 lio, 621, our Supreme Court said
(1. . 641) |

“"pAlthouzh the rule is that there must,
to constitute larceuy, be a taking
against the will of the owner, still
an actual trespass 18 not necessary.

. If a-person, wlth a preconceived de~
sign to appropriate propoerty to his
own use, obtaln possession of it by
means of fraud or trickery, the takilng
amounts to larceny, because the fraud
vitiates the transaction and the pos-
session of the wrongdoer is still pre=
sumed to be the possession of the owner
(Frazier v, State, 85 Ala. 17§ Grunson
V. State, 89 Ind. 533; Co:monwealth v,
Lannan, 103 lass. 287; Defrese v. State,
5 llelsk, 53), or, as, 1s sometimes sald,
the fraud or trick 1ls egquivalent to a
trespass (Coumonwealth v. Flynn, 1867
Mess., 460; People v, Shaw, 87 iilch. 403).
In this State 1t has been settled that
where both the possession and title to
property has been obtained from the true
owner by fraud and falsehood there 1is
no larceny, because the crime 1s char-

~acterlzed by the terms of Section 4565,
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supra, as obtaining 1t by false pre-
tenses (State v. Anderson, 186 lio, 25);

- but that the crime 1s lerceny where

possaesslon of the property is obtained
by fraud and trickery with intent to
convert it to the use of the wrongdoer,
which is afterward accomplished. (State
v, Hintz, 189 lio. 268.) It is by this
rule that the present transaction must
be judged."

In the sarly case of State v. llall, 85 lio. 669,
Judge Sherwood said (1. c. 672):

"And if defendant obtalned possession
of the desd of release under the pre=~
tense that it was only for a temporary
purpose, and, thus securing possession
of 1t, had it placed upon record, this
was such a trick or artifice as amount-
ed to a constructive taking and was
evidence of an orlgilnal felonious in-
tent, 3 Greenleaf on ..vidence, sec,
160; 1 Bishop Crim. Law, sec. 5835;
ilposcoe's Crim. ovid., 625, 6263 2 Arch,.
Crime. Pl. & Prac-, 12010"

In the case of State v. Scott, 266 5. W. 745,

301 ifo. 409,

the defendant told another he could procure

for him a suit of clothes at half price. The defendant
took the money, returned, gave the purchaser a box and

disappeared.

vhenn the purchaser reached home and opened

the box he found it contained only rapgs. The court sald

(L. c. 412):

"The distinction between the two offenscs
(larceny and false pretenses) has been
very clearly and very definitely defined
by this court in several casecs. The
character of the crime depends upon the
intention of the partiess Vhere by fraud
or by artifice, possession of personal
property 1s obtalned with a felonious
Intent to convert it and to deprive the
owner of 1it, and where the title to the
property remains in the owner, the offense
is larceny. If the owner is induced by
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artifice or frawi to part with the

title, then the offense 1s false pretense,
If the owner is induced to part wilth pos-
session by means of artifice or fraud he
is deprived of his property without his
consent, the same as 1f he had been se-
cretely.deprived of possession, #* 4 %

R R LA L A | S N L
P T I A T O A 1

it 1s not contended that the cvidence

in this case would show embezzlcnent, or
that the action of the eourt in taking
that charge away from the jury's consid-~
eration was liproper. IF, after receiving
the money, the defendant had conceived the
idea of converting 1t to his own use, it
would have been ewmbezzlement, The evi~
dence shows that when he recelved the
mone¥ he Iintended to convert it to his own
use,’

The court held these acts conbtltuted larceny by
trick because the purchaser intended only to glve possession
of the money to the defendant for a certain purpose, that
18, to buy a suit of clothes, and also that the defendant
at the time he received the money intended to convert it to
his om use. They, howevor, pointed out that if the intent
to convert had srisen after the money had been ziven, then
the crime would be that of embezzlement because the posses~
sion then would have been lawful,

It must be noted that the fraud or trick present
in the instant case is not the fraudulent mlsrepresentation
that the Justice of the Peace had the authorlty to collect
the fincs, since this was merely a misrepressntation as to
lawe But, the fraud wes that the person paying over the
money was induced so to do upon the fact that the justice
of the peace would pay over thls money to the proper author-
ities.

o direct your attention to the case of Domer v,
State, 199 H. E. 237, declded by the Supreme Court of Indlana,.
In that casé the defendant was Secrotary of the Police Depart-
ment to whom one Goe pald a Judgment of fine and cost totaling
440,00, Under the laws of Indiana the secretary of the police
department had no authority or right to collect such fines,
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The court held that this was larceny by trick, as the
Judge pointed ocut (1. c. 238):

"% % % In such case the trick or fraud
avoids the legal effect of the owner's
consent, and the taking is the same as
though it had been without the consent
of the owner,"

However, the court pointed out (l. c. 238):

"So, in the instant case, if Gee's

consent to the taking of the noney

by bomer had been secured through any

trick, fraud, misrepresentatlon, or

deception of the latter, express or

implied, as to his authority to recelve

the money to be applied on the judgment,

the effect of Geetls consent to the tuke-

ing would have been avolded, and Domerts .

taking would have been unlawful and

larcenous,"
It will be seen that this court ignores or falls to recognize
the doctrine of fraud as to a matter of lawe The concluslon
of the court secems to be correct but the reasoning we do
not belleve would be sustalncd In the State of lilssouri,

If the evidence shows that the intent to convert
the money arose after the money had been paid, the Justice
of the remce in gquestion would then be gullty of embezzle-
ment. The question then arises as.to under what statute
he should be charged,

As noted above, Sectlon 4478, R. Se lloe 1939, pro-
vides that if any officer of any municipal township shall
convert to his own use any moneys "which may be in hls pos-
sesslon, or over which he may have the supervislion, care or
control by virtue of his office, agency or service, or
under color or pretense thereof," shall be gullty of en~
bezzloment,

In State v. Bolin, 110 Lo, 209, 19 3, W, 650, 1t
was held that an offlcer who collects moneys which he has
no authority to do cannot be conviectod under this section,
because such moneys did not come into his possession by
virtue of hls office, This holding seems to be In accordance
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with the weight of authority. Hartnett v. Texas, 119 S+ W.
8553 lioore v, State, 53 Neb. 831, 74 N. W. 319; and cases
collected in 23 L. Re A. (Ne S.) 761. The court further
held that this money dld not come into the possession of
the officer under color or pretense of the office. vhilse
this seems to be contrary to the general rule (See 99 A. L.
Re 647), stlll under such a ruling the Justice of the
Peace in questlion could not be charged under Sectlon 4478,
aupra.,

Section 4473, R. S. lo, 1939, provides for eumbezzle~
ment by balles and states, "If any carrier, bailee or other
person who shall embezzle or convert" then-.he shall be punish-
ad in the same manner described by law for gtealing of prop-
erty of the nature or value of the article so embezzled,

It would seem that when the Justice of the Peace 1n question
received the money that he thereupon became the ballee for
the person who so pald him for the purpose of paying such
money over to the proper authorities. As was said in Hoore
ve State, supra "that where an officer recelves money which
he i1s not by law authorized to receive, such money 1s not
recalved by him in his offlcial capacity, and that any duty
which he may owe of paying the money 18 only that which
rests upon any debsor or ballee." However, our Supreme
Court in -State v, Urisham, 90 lo, 163, 2 3. V. 223, held
that a person gilven a mortgage to be taken to the office of
the recorder of deods and recorded, who converted sald
mortgage was not gullty under Section 4473 because that sec=-
tion referred to carriers and other ballees, and the court
applied the rule of ejusdem generis and held that such a
bailee was not included within the scope of the statute,
Thils case has never been overruled, Ve cannot presume that
1t will ve and therefore under the law at the present time

we do not see how the Justice of the Peace in question would
be liable under this section.

Section 4471, Re S« 0, 1959, which 1s quoted in
full at the beglnning of this opinlon,is the statute relate
ing to embezzlement by an mgent. In 2 C,., J, 438, 1t 1is sald;

"The Inference of an agency may be
drawn from the facts, together with
other circumstances that one 1is given
money to ilnvest or pay over to anothers"

To the same effect is the Restatement of the Law of Agency,
Paragraph 15. Therefore, when the person pald the fine to
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the Justice of the Peace he is presuwaed to know that
under the law such Justice of the Peace had no authority
to collect the same and that therefore he made him his
agent to pay sald money over to the proper asuthorltles.
30 the Justice of the Peace became hls agent and would
be gullty, under Sectlon 4471, of embezzlement.

Ve would like to note, in passing, the cass of
Hamuel v, State, 5 Mo, 260, in which 1t was held that a
person charged as an agent, when in fact he was a ballee,
could not be convicted. But, in view of the Grisham Case,
supra, we cannot see any othsr statute under which the
Justice of the Peace in question may be convlcted but
that of embezzlement by an agent.

Ve sugcest that the Justice in gquestion be
charged with larceny and 1f the facts show that he is
gullty of embezzlement then the jJury can return a verdict
that such person is not guilty of larceny but 1s guillty
of -embezzlement, State v. Thompson, 144 ko, 314, 46 3, W,
1913 sState v. Burgess, 268 llo, 407, 188 S, U, 135. This
procedure is provided for in Sectlon 4842, R. 3. llo. 1939,
which provides as follows: :

"If, upon the trial of any person
indicted for larceny, it shall be
proved that he took the property in
question in any such masnner as to
anount in law to embezzlement, he
shall not, by reason thereof, be
entitled to be aecguitted, but the
jury shall return as their verdiet
that such person 1s not gullty of
larceny, but is gullty of embezzle-
ment, and thereupon such person shall
be liable to be punished in the same
manner as 1f he had been convicted
upon an indictment for such embezzle~
ment; and no person so tried for em-
bezzlement or larceny as aforesaid,
shall be llable to be afterwards
prosecuted for larceny or embezzle-
ment upon the same facts,.?
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Conclusion,

It is, therefore, the opinion of this Department
that a juatice of the peace who collects fines and converts
them unto hls own use 1s guilty of lareeny by trick if the
intent to convert existed at the time of the taking of
possession, However, if the intent aroge subsequently,
then such person 1s gullty of embezzlement by an agent,

Respectfully submitted,

ARTIHUR OYKiFRE
Assistant Attorney~General

APPROVED? :

(Acting)Attorney-General

AQ'KiBG




