WTAXATION: Egrpéy? irom gineral county and state tax sales should
vaid to party or narties having the ti o -
in and to the realty sold, g e Title or interest

November 18, 1941

- FILE 1)1
ir, Y. 4, tolloway

Chief Clerk

Stote Audltor'e Office
Jefferson City, Mo,

Dear :r, lollowsy:

Tule 1s an acknowledgement of your request for an
opinion reluting to the Jones«itunger Low, on November 14,
1941, whereln you enclosed & request from Hr, Ben W, G2llup,
County Trecsurcr of CGrundy County, whichi is es follows:

Wie uad several properties located in the Olvy of
vrenton thet were beilng offered for a third time
-t our recent s-le; some of these nroperties
brought more than the emount of taxes, senaltles
~nd costs bhereby creating an overplus,

"phe City wae also offerlng these provgrties in
the City sele which wss held immediately after
ours bLul received no tids on the ones we had €o0ld.,
T @ unfer the imnrecsion thet the Uity would have
prior clsim on thls cver-plus up to the amount

of their texes before the owner or &ny other
cleiment would pe entitled to sny vert of it.

#ilould you pleasge advise me whetiier or not this
essunmntion is correct.®

Section 11109 #.5. lio. 1989 1s se follows:

Wlhe toxes due and unnald on eny real estate which
15 hepetofore been returned dellnquent, and whilch
hre not been forfeilted to the state, ond the texes
Gue and unpald on sny real estate which has heen
forfeited to the state for the nonpayment of
such toxes, shzll he deemed and held to be back
taxes, snd the lien heretofore created 1n favor
of the stcote of lissouri is hereby retained on
on esch such trzcts and lots of real estete to the
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amount of the taxes due thereon, and also the ine
terest and costs acecruing under this chepter.*

The lien for county and stote toxes 1g & naramount lien,
‘Little River Dr, West v. Sheopard 7 8. W. (2d) 1013. Dyer v,
Harper 77 &, V. (24) 108.

Section 11130 thereunder, 1s in onart as follows:

"Whenever uny lands have been or shell heresfter
be offered lor ssle for delincuent texoca, interest,
nenalty snd costs by the collector of the prover
county for any two successlve years a2nd no pere
gon shell heve bld therefor a sum ecusl to the dee
lincuent taxes thereon, intereet,penslty ond costs
provided by lavw, then such county collector shsll
at the next regulsr tax scle of lands for delinge
uent toxes, sell same to the highest bidder, =nd
there ghall be no neried of redemption from such
salee, No certificate of purchese shell lesue os
to such szles but the vurchaces at such ssleg shell
be entitled to the immediate 1ssumnce and delivery
of a collector's deed, « # ¥

In the cese of Jalcks v. Cppenhelmer 264 lio., 695, 868,
the court held: '

"As 8 vrelude to what we shell sey in this case,

and because we coneur in the conclusleon of the

Kensas City Court of swpeeale oe to the relative

priority of the liens of tax bllls for snecial

assegsnents for oublice rpork 1n clties and towns, we

herein copy the discussion of the Kaneas City Court

of a4ypeals, e£neaking through Judge Trimble:

#9%ith regard to 211 ordinary liens erieing out of
privete contract and not imnosed solely by govern-
mental power, priority 1ln time crestes nriority in
force =nd effect, the first in order of time belng,
prima facle, superlior i{o those of o later date,
But tue vriority 91 igglilggg'g_ general texes ise
in the reversg of th order, the lsct is f

and the first 1sst. I2 Cooley on Taxation (BEQ.)
G786; Anderson v. nider, 46 Cal. 1545 Beyles v,
uevis, 22 wle. 225; WUpea v. Smith, 34 Hinn, 204,)
This rule is well settled and e not dieputed. (e
(underscoring ours.)

Thersfore, genersl taxes, constituting a prior lien to
other taxes on real ectate and the last year thereof being
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prior to other years, a forclosure of the general tax lien
under such third ssele for particular years would forclose
the righte of Junior lienore apalnst the res, 0ot only for
such particul:r years, but for 211 former yenrs,

Section 11132 thereunder ie in nart zs follows:

".here such s»le is made, the ourchaser a2t such
gale shall immedlately way the amount of his bid

to the collector, who shall =y the surplusg, if
eny, to the -~erson entlitled ther=to; or 1f he hag
doubt, or & dispute arises ag to the proner nere
son, the same shall be p2id lnto the county trecsury
to be held for the uee and heneflt of the nerson
entitled thereto,"

Secticon 11133 thereunder 1s in »Hart as followst

War ok WIP the purclizser bid for any tract br lot
of lend a cum in excegs of the delingusnt tax,
nenalty, interest and costs for which seid trrct
or loi of land wrs vold, such exeess sum shall
2ls0 be noted 1n the certiflcate of wurchase, 1n
a seperste c¢olumn to be orovided therefor,w * *Y

The back tax llien in f=zvor of the state, which is
provided 1ln.sectlon 11109 supra, is a lien spainst reclty
and must be enforced under the v»rovisions o what 1g COfe
monly known as the Jonecwiunger lsw, vilch orovides for tie
forclosure of such llen by summary actlon,

The surnlus in such forclosure nroceedings must, under
the provislion of sectlion 11132 supra, be nalc to the —ere
son entitled thereto; or LI the collector h=os doubt, or
a.dlgpute arlses as to the proper person, he shsll ney the
same lnto the county treasury to he held for the usge and
beneflt of the person entitlesd thercto,

In the cose of Holly v. liolwing 230 Ho., Aon. 33, © con-
troversy carose as to who wae entitled to & surplus Ain the
hands of the sheriff, A drainage and levee dlcotrict clalued
the surplus a5 junior lienors. The sheriff filed a suilt in
the nature of internlesder asking the court to deternine to
whem such surplue should be nald,
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Un page 38 of sald declislon the court sald:

"Me zpnellants have dividdd their brief into seve
ersl heads; but really there ls only one point
before us for consideration, and that is, who,
under thne fects agreed on, is entitled to thls
surplus fund? The districts contend that the
suralus should be considered ss realty, and thet
thelr llens wvhich they admittedly hsd uvon the
land, should be construed by the courts to be upon
e surolius,

"There is no guestion here as to the nroper organ-
lzatlon of the two Gistricts, nor is there any
contention but that the llens of the two districts
were gubject to a2na inferior to the lien for the
State and county texes.,”

On papge 42 thereto the court held:

"Ag we read the statute wlth reference to collection

of delinquent levee taxes we find no provision

thot would authorize such an eetion as herein brought

that would establish & llen unon the surnlus noney

left alter & scle by the Ytate for the collection

of general tazxes, MNor do we find any suthority by

the courts of this State thsot would auvthorize our

80 holding. )
"SJince there 1s no nrovislon in the ststute givinb

the drainage or levee districts the right to follow

thie surplus derived from z sale under s procedure

to colleot generel taxes, znd since the statutes

do give to dralnage and levee districts sufflcient

methods of procedure to protect thelr interest, if

followed, it 1s our conclusion thzt the 1nd1nx of
he tridl court wes nrnoer, and that thie Judgn@nt

ghould be affirmed,"
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Therefore, 1t 18 the opninien of thias office that,
a surnlus arising from a general tax sale of lands in
foreclosure of the state's 1lien for delinquent taxes
for certein years, cennot be aonlied to the nayment of
delincuent taxes due o city for such years nor for sny
yesr or years nrior thereto, buch surplus must be psaid
to the person or nersons entltled thereto by reason of
gome Interest or ownership in and to the realty nsold
under snid procedure; or if the collector hes doubt
g to who la entltled thereto or z dispute arises as to
the nroper nerson, "the ssme shall be pald into the
county treszsury. to be held for the use -nd benefit of
the nerson entitled therete,"

Resnectfully subaitted

3, V, LeDLIiG
Lsasigtant Attorney Ceneral

SVi/aw

AP SROVLD:

Vane U, Thurlo
(Acting) Httorney General




