
, TAYJ\ TION : eurpl';l~ from general coun~y ~nd.state tax sales should 
be palCt to party or narties navlng the title or interest 
in and to the realty- sold • 

• 

Hr. '.i. p,. !iollolm.y 
Chief Clf~rk. 
State Auditor's Office 
Jefferson City, Mo. 

Dear /: r-. Uo llo\omy : 

November 18, 1941 

FILE j)- 1/ 

Ti1i 2 is an ac~(nmvlede;ement of your request for an 
opinion l'elH.ting to the Jones-l-1unger LCO!'l:J, on November 14, 
1941, vJherein you enclosed a reouest from N.r. Ben \,'. G8llup, 
County 'l'ree surer of Grundy County, '\•Jl1.ic11 is a.s follo~irs: 

11 -',ie ll::=td several propertiec loce.ted .1n the Oity of 
1.'renton tlw t v:ere being offered ':f[1r a third time 
"' t our r·ecent s·· l.e; Elome of these ·nropertle s 
brought more than the emount of taxes, ~enalties 
2nd costs thereby cree.ting an overplus. 

11 '£he City wne also offering these pro~) .. ertieo in 
the City sale '~:-ihtch wus held ii!li11ediately efter 
ourE\ tut rccel vec1 no -t;ids on th~ ones '·re had sold. 
I .::uu under the 1fll!)reos1on thet the Uity 1!-?0uld. haVt" 
prior cls.1m on this ov0.r-plus up to the amount 
of their taxes before the o~mer or any other 
clc:' lmont ~>'ould be enti'tled to Dny 9nrt of it. 

11 \!ould you plense advise me whether or not th l.s 
E'Gsurnctlon ls correct." 

Dection 11109 'r"i ·~ ft..~. Mo. 1939 is es follows: 

"'l'he tt:~.xes c:tue and un:•Et1d rm eny :eeal estate i"Jbich 
he s heretofore been returned dellnquon t, e n<l Nl'Ji ch 
}i::: s not been forfeited to tho otfl te 1 Dnd the texen 
cJ.ue an6. unpniu on 21.ny res.l estn te \'Th.;.ch hn s been 
forfel ted to the sto.tc for the nonpayment of 
such taxes, shl'tll be deemed Hncl held to be be.ok 
taxes, and the lien heretofore created in favor 
of the stete of Missouri is hereby retained on 
on each such tra.cts and lots of real estate to the 
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amount of the taxes due thereon, and also the in­
terest ana coots accruing under this chEtpter." 

'11he lien for cou11ty and stn te ta.xes 1 s c ;:::o.ra.mount lien. 
Little lliver Dr. \lest v. SheupPr4 7 B. 'J. (~:::1) 1013. Dyer v. 
Harper 7? 0. \i. (2d) 106. 

Section 11130 thereunder, is in nart as follows: 

11 \:Jb.enever nny le.nds haye been or she.ll hereafter 
be ofi'ered for s~~le for cielinouent tt~.xos, interest, 
l)enal ty B.nd costs by the collector of the proper 
county f'or any tvo successive yea.re and no per .. 
son she.ll he.ve bill therefor B~ sum eaual to the de­
linc~uent taxes thereon, interest,peria.lty nnd costs 
provided by lav, then such county collector shc'>.ll 
at the next regular tax sole of lands for delinq• 
uent toxes 1 sell sB.me to the h1ghes\ bic1der, E'nd 
there shall be no neriod of redem1)tion from such 
se.les. l.'Jo certificE~ te or purche se shEll 1 ssue e. s 

·to such sales but the nurchases at such sales shR.ll 
be entitled to the immedi9te iesunnce erv'i <i9livery 
of a collector's deed. ~ • *" 
In the case of Jaicks v. Oppenheimer 264 Ko. 693, 698, 

the court held~ 
" 

"As a prelude to ~rrhat ,::e Bht:lll sny in this caee, 
and because ue c~:ncur in the conclusion of the 
Kansas Oi ty Gourt of A~)peels no to the relative 
priority of the liens of tax bills f'or s.0eci::tl 
aGsessments for nublic 2·ork in cities and. totme, ~1e 
herein copy the discussion of the Kansas City Court 
of ,\\:peals, tneaking through Judge 'l'rimble: 

11 'Hith re@i~rd to all ordinary liens erising out of 
priv&.te contract and. not lmnosed solely by govern­
mental power, priority in time creates priority in 
force [-Jild effffct, the first in order of time belnt:, 
prima facie, superior to those of a lPter 4ate • 
.!tY.1 ..lihLn:r~ori ty ,QJ:. ~ ll=ens .Qi ~;:eneraJ, texes 1s 
1n the revere~ of thto ord§r, the laot 1.§. ..r.J.r.tl 
und th..e. first lest. 2 Coo).ey on Taxation (l§gd.) 
G7EJ; Anderson v. t-\ider, 46 Cel. 1:51; kkylee v. 
Davia, :~2 ,-as. 225; Ht.:tss v. Smith, 34 Hinn. 304.) 
This rule is well settled and is not disputed.'* 1~ "

11 

(underscoring ours.) · · 

Therefore, .tener~d taxes, oonsti tutirlg a prior 11en to 
other taxes ort real estate e.nd the last yee,r thereof' being 
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prior to other yenrs, a forolonure of the general tax lien 
under such third sale for particular years would forclose 
the rights of junior lienors H[::alnst the re f.1 1 not only for 
such p.s.rticul' r years, but for nll former ye:->.rs. 

Section 11132 thereunder is ln nart as followst 

"~mere such sDle is made, the nurclVH",er At such 
sale shall immediately uay the Rmount of his bid 
to the collector, T·Jho shall ·-e.y the BU!'1)lus, if 

.any, to the :)erson entl tled thel"'r.:>to; or if he he.s 
doubt, or n dispute arises ao to the proper per­
son. t11e se.me shnll be }Wid into the c;ounty tr~!~sury 
to be held for the usB and benefit of the nerson 
entitled thereto." 

Section 11133 thereunder is in 0art ns follows~ 

,..,} ... ~"If the purclw.ser bill for any tr;:~ct or lot 
of le.n<I a sura in excess of the delinau·:mt tgx, 
nenalty, interest and costa for which s~id trrct 
or lot of l£m~io ,fiE :·3 ~,old• such exoess sum shall 
ctlso be noted ln the ce:i'tifice.te of ·,;urch8Ge, in 
a separate column to be ~rovided therefor. 0 * ~~~ 

The b~1ck tax lien tn f'.9vor of the sta.te, ~·lfllch ls 
provid.eC\ ln. section 11109 supra, is R llen ng3in~.::t realty 
and rnuBt be. enforced unc1er· the nrovinions of '"Jhct is com­
monly knmm a.s the Joner,-iiunger lv1,1, ,.,ci1ich nrovides for the 
forcloGur·e of such lien by summery action • . 

The sur~::1lus in such f'orclosure r)roceetUngs r11ust, under 
the :fJl''ovl:col)n of' sectir)n 11132 supra.. be ;.1nic to the -.er­
son entitled thereto; or 11' the collector hrf1 ctoubt, or 
e.. dispute arj,.oes a a to the proper PEirson, he shD.ll' pr:y the 
.same into the county treB.::mry to Lc helC. for the use :omd 
benefit of the person entitlnd thereto. 

In the case of Holly v. Halving 2;30 Ho. Apn. 33, c. cOl1-
troversy erose a;:; to vrho >trse entitled. to 2. surplus in the 
hand.8 of the aherif'f. i\ drf:tinage and levee ct.ictr:tct claLr1ed 
the surplus tl s Junior lienors. The s'}erifi' filed. a cui t in 
the nature of inter-oleeder l?.s}{.inc the court to determine to 
\,Jhem such surr)lus shoulcJ. be p9.1d. 
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On page 38 of said decision the court said: 

"T.he e.pnelle..nt s he.ve di vidtld their brief into sev ... 
er~d hee.da, but really there is only one point 
br::fore us for coneider.e.tion, Etfl{i that is, who, 
undet' the f'ects agreed on 1 is entitled to this 
surplus fund'/ 'rhe districts contend thot ·the 
surJlus should be considered e s real t;r, nnd the. t 
their liens Hhich they ndmi ttedly hEc'.' unon the 
l::o>.ntl, should. be construed u,y tlle courtG to be upou 
t;he surolus. 

11 1'hez•e i B 110 question here r:!tB to the nroper organ­
lza tion of the t\vo c! istricts, nor is there any 
contention but thnt the liens of the t"ro districts 
were subject to 2nd inferior to the lien for the 
~t;,"'.te and county taxes. 11 

On paKe 42.thereto tho court held: 

11 As t-Je read the at8tutc with reference to collection 
o:i' delinquent levee taxes v?e find no provision 
thnt would authorize such an P.Ction a~ herein lJr.ought 
that 1·mulc1 establish ~- lien uoon the surnlus money 
left after a snle by the ~tate for the eollect1on 
of general tHxes. Nor do we find Any euthority by 
the courts of thl s StP.te th:: t l,roulc1 authorize O"l.Jr 

oo hol<iing. 

11 Jlnce there is no nrovision in the stetute givinG 
the drainage or levee districts the right to follot.; 
the sui~lus derived from n sale under a procedure 
to collaut general taxes, &nd since the stotutes 
do give to drainace and levee districts sufficient 
methode of procedure to protect their interest, if 
followed, it is our conclusion that the finding of 
the trial court ~-m.s r,~roner, and thF t this ,judgmemt 
should be affirmed. 11 
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1'herefore, it is the opinion of thia oftioe that, 
e. surnlus e.rising from a general tax sale of lands in 
foreclosure of the eta te 1 a lien for delinq~ent tE1.xee 
for cez•tHin years, cal'lnot be e.opl1ed to the pe.ymen·~ of 
delinouent taxa s due f}. oi ty !'or such years nor• for any 
yer.or or yeara !.JrioX' thereto. Guch surplus must be DB.id 
to the ;_)el~son or (JGrsons enti tlad thereto by reason of 
some interest ol"' O\mer•ship 1n and to the realty r3old 
under nr,icl· procedure; or if the collector he. a doubt 
as to 1·Jho ls ent1 tled.. thereto or a disDute arises as to 
the proper no rson, 11 the same shall be paid. into the 
county t:reEw;ry to be held for the use end btmt1f1 t of 
the ~eruon entitled therets." 

Res-pectfully sub,rl. tted 

8. V. l·.ll.'•DLIHG 
Assistant Attorney General .. 

···v,-; v i:. n.1-..r 

Va_ne u. 'rhurlo 
(Acting) Attorney General 


