
COUNTY COURT: RIGHT OF' RECOUPMENT: A county court may recoup 
against claim by officer for salary. 

-~ 

I c~ November 19, 1941 l /.-
! .-. ~ 

l) I/ 
~r1r. Leo J. Harned 
Prosecutin£ Attorney 
Sedalia, tiii s souri 

Dear J',fr. Harned: 

This is in reply to your letter of recent elate where
in you request an opinion on the following statement of 
facts: 

"According to the State Auditor's report 
the Clerk of the County Court, Mr. William 
Bryan Rissler, is indebted to the County 
in a considerable su.:m of money, to wit; 
some (~"6 ,800) sixty-eight hundred dollars, 
for whiclJ. suit has been filed by the County. 

"The County Court has made an order to with
hold tlw salar·y of' the County Clerk until 
the determination of this maLter. It is my 
theory that a set off applies. 

"I would like your opinion as to whether or 
not it is L"osaib:!e for the County Court to 
withhold the salary of the Clerk of' the 
County Court where the Clerk of the County 
Court is indebted to the County. I would 
appreci11te this at your earliest convenience." 

Inasmuch as this watter appears to be in liti£;£:.tion, 
and in view of the fact that it is the policy of' this 
department not to write official opinionr; on matters which 
are pending before the courts, v;e hesitate to write an 
official opinion on your question. However, on October 22, 
1941, we wrote to ;<lr. Tiissler, the County Clerk, indi eating 
that the County Court had authority tow ithhold his salary 
until the claim was settled, and for that reasoa we will 
furnish you with our opinion at this time. 

Under Section 992, R. s. Mo. 1939, it seems that 
the right of set-off against a county is provided for. This 
section reads as follows: 

j 
i 



Mr. Leo J. Harned -2- October 19, 1941 

"In all actions or suits at law, or any other·. 
le~al proceeding instituted by any county, 
city or town within this state against any 
person for the enforcement, colleetion or re
covery of any debt, demand, claim or pecumiary 
liability, any debt, demand or claim existing, 
due or owing to such person and held by him 
in his own right, against said county, city 
or tuwn, ·before and at the time of the 
co:rumencement of said proceeding against suoh 
person, may be set off against such debt, 
demand, claim or pecunia17 liability of said 
county, city or town. (R. s. 1929, Sec. 840. ) 11 

In the case of State ex rel. Buder v. Hackman, 265 
s. w. 532, the Supreme Court of !Hssouri, en bane, had be-
fore it the question oi' recoupment by the state. In that 
case money hgd been paid to an assessor under a 111istalr.e of 
law. Later it seems tt1at tbe acse<:sur had billed thc-l state 
for services rendered. The state in that case sought to off
set the claim of the assessor for hi a coi!lpensation by the amount 
which it had paid to him under a. mistake .. o:f law. At 1. c. 
5:36, the coul"t said a 

"We have thus found that ;i;J589 .36 of the 
relHtor's account is properly due him from 
the state. Respondent contends thnt he 
may la1'1fully withhold the payment of this 
amount, for the reason that he has previously 
overpaid relator on account of items, which 
he now claims relator was not entitled to 
receive when so paid. Such pay-ments covered 
1 terns for charges similar to those we have 
herein disallowed. Respondent claims this 
right under authority of the law of recoup
ment. There is no question under the record 
that respondent has previously paid relator 
money to which he was not entitled. Relator 
admits in his reply that, for the item of 
clerk hiPe alone, he received $1,820.92 on 
claim filed January 2, 1922, and ~))8 ,124. 36 on 
his cle. i·m !'iled f.1ay b, 1922, as well as com
peneatio:r;l for other items we have disallowed." 

"Certainly, if the state may, in a separate 
suit, recover back money paid by one o!' its 
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o£ficials-to another public official under 
mistake of law, it may withhold money admit
edly due such public official which is less 
in amow1t than the sum previously ·paid him 
by mistake. '"' ~:- .-.~ -ri-" 

we think that the sa.rne rule would &:lply to the county that 
applies to the state. 

CONCLUSION 

We are therefore of the opinion that the County Court 
may withhold co~ensation ~ue the Clerk of the County Court 
if the Clerk is 'indebted to the coWl.ty. 

Very truly yours, 

'l'Yllli Vv. BURTON 
Assistant 4ttorney General 

APPROVED: 

VANE c. TIIURLO 
(Acting) Attorney General 

TWB:NS 


