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CLERK OF COUNTY COURTS: ondsmen of county clerks are not
COMPENSATION AS AGENTS, iable for acts of thelr princlpal

LIABILITY OF BONDSMEN done while acting as an agent for
FOR , ' the county court.

.

) : May 13, 1941.

Honoreble Leo J, Harned

Prosecuting Attorney F l L E D
Pettis County

© Sedalia, Missourl

Dear Mr, llarned:

In reply to yours of recent date wherein you sub=-
mlt the following quastion:

"I would appreciate your opinion on
the following: On December 20, 1935,
the County Court of Pettls County,
Missouri, made an order appointing
the Clerk of the County Court as
agent, under section 9256 and section
12107 Revlsed Statutes of Missouri
1929, to take charge of the S3chool
Loans and handle the properties under
sald School Loans, and directed him .
to teke out elghty dollars per month
from the fses collected by him as
County Clerk as compensation for the
ssrvices to be rendered., Also the
County Court for the years 1936, 1937,
1938, and 1939, by another ordsr allow-
ed the County Clerk fees in excess of
the amount provided by statute for
making end filing financlal report of
-the County, Of course the Clerk has
a bond and the question I would like
your opinion on 1s, *Under the Facts
above stated 1s the Bonding Company
liable for these over payments and
the deductlon of elighty dollars s
month from his fees®t"
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e last part of your request, which pertains to a
charge allegzed to have been made by the county clerk for
preparing a flinancial statement, you state that the amount
allowed by the court was in excess of the amount permitted
by statute, Your request does not indicate whether or not
the county court ordered the clerk to prepare this state-
ment or whether he prepsred it without an order of court,
Under the statute this might meke a difference.,

On thls question I find that thls department, on April
26, 1939, by an opinlon to Honorsble G. Logan liarr,
Prosecuting Attorney of Horgan County, Mlssourl, and
wriltten by lir, Drake Vatson, held that the county clerk
recelves these funds ofilclally and his bondsmen are liable
if he recelves an amount not permitted by statute, I note
in this opinlon, however, that the writer of the opinion
relies on the case of Putnan County vs. Johnson, 259 Mo,
73, as authoritys. Under some circumstences 1t nmight be
authority on this guestion, however I am partlcularly call-
ing your attention to the statement of the court made on
page 85, 1ln refersnce to the facts in that case wherein
the court sald; )

"le suspect plaintlff may have

trouble in proving a casc under
counts 3 and 4,0f the petition,
but that remains to be scen."

Referring to the opinion in the Putnam County case,
you will note that counts 3 and 4 of the petition charged
that the clerk was acting as agent when he collected the
monles for which the ceuse of action was brought. So, that
case might not be a sood authwcrity on thils question if the
clerk is acting as agent.

Section 132885, K. 3. Hos 1939, regquirecs the clerk to
furnish a bond conditioned "that he will falthfully perform
the duties of hils office, and pay over all monles which may
come to his hands by virtue of his ofiice".

In Howard et ale. vs. United States et al., 87 Fed, (2d)
243, at 246, the court, in speaking of the llabiliiy of the
surceties on such a bond, and the construction which will be
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placed on sn officlal bond, said:

"p surety on such & bond undertakes
that the officer will falthfully perform
the dutles stated and delined by law as
pertaining to hils office, He does not
consent to boecome lisble for any act in
which the offlecer may become engaged In
the pursuilt of his offlce, Otherwlsse
stated, an officer may so act as to
render himself personally liable as a
matter of general law, but 1t does not
follow necessarily that his officlal
bondsmen are llable, The 1llability of
suretles is limited to thet for breach
of officlal duties of the principsl,
and does not include an undertaklng
agalnst every act that the officlal may
perform or every fallure to act of which
he may be pullty. (cases cited) Thus
in City of Wilkes Darre v. Rockafellow,
171 Pa. 177, 53 A. 269, 270, the court
sald: *The terms must receive a reason-
able construction, and, if there has
been no violatlon of official duty,
there has been no breach of the condi=
tlon for which the suretles can be re=
quired to account., It follows,
necessarily, that for an extraofiiclal
act or undertaking of the principal

the suratles cannot be held responsible.
e Am. & Ing. Lnce Law, 467b., And if
the ordinary course of official actlon
1s departed from, for the beneflt and
at the instence of the party to whom
the bond 1s glven, and loss results,
the sureties are not, in law or morals,
responsible for such loss, unless they
asscented to the departure from the orw
dinary course ol offlicial gction which
made the loss possible.!
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"Contracts of sureties on official bonds
are strictissimi juris. The instrument
18 required by a statute which defines
1ts terms, and the law of the office 18
a part of the contract, The sursty
guarantees the faithiul discharge of all
dutles properly pertalning to the offics,
and the extent of such liabillty can be
determined only from the bond and from
the statutes creating the office and
defining the terma of the bond, = @ "

Applying this rule, the extent of ths liability on
the clerk's bond can only be determlned from the bond and
from the statutes creating the office and defining the
terms of the bond.,

In the flrst part of your request you state that the
county court had made an order appolnting the county elerk,
as agent, to take charge ol school loans and handle the
Properties under these loans, and has allowed the clerk
#80,00 a month for thils service. Then you ask the question,
that i1f this sllowance is 1llegal and the clerk has
collected 1t, are hils bondsmen liable under the bond for
the re-payment of thls, If the bondsmen are lisble it 1s
on sccount of the provislon of the bond whilch requires him
to falthfully perform the duties of his offlce and to pay
over all monies which may cowue to him by virtue of his
office so, 1f the foregoing are not dutles of the ofiice
and the monles whilch he recelved, as compensation therefor .,
are not received by virtue of his office then, under the
authoritles hereinafter set out, the bondsmen would not
be liable.

Under 3ection 10389, R. 5. llo, 1939, county courts
manage the school funds and propertles which it may become
possessed of 1n connectlon with such manegement, This
sectlon authorizes the county court to appoint an agent
to perform 1ts dutles 1In managling these propertles. It
was for thils purpose that the county clerk was appointed
and pald the compensation which you mention in your letter,
It will be noted from this section that there 1la no provi-
slon whereby it 1s the duty of the county court to appoint
the county clerk as 1ts agent, for the foregoing dutiles,
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nor do we find any statute which makes 1t the duty of the
county clerk to act as such. .

You also state that the dutiles to be performed, by
this agent, were those which are authorized under Section
13766, R, S, Mo. 1939, which reads as follows:

"The county court may, by an order
entered of record, appolnt an agent
to make any contract on behall of
such county for srecting any county
buildings, or for any other purpose
seuthorized by lawi and the contract
of such agent, duly executed on be=
half of sueh county, shall bind such
county il pursuant to lsw and such
order of court."

From thils sectlion you will note that there is no duty
imposed on the county court to appoint a county clerk, as
agent, nor do we find any statute whilch makes 1t the duty
of the county clerk to act as such agent,

In the case of Knox.County vs. Goggin, 105 Mo. 182,
it was held that the county clerk hed no suthority to
collect money due upon a bond glven for a loan of school
monies, nor to enter satisfaction of the mortgagse.

In the case of State ex rel. vs. Moeller, 48 llo, 331,
the court held that it was not the duty of the clerk of
a county court to collect the proceeds arising from the
sale of swamp lands, and suretles on his official bond
would not be held llable for monles so0 collected and not
pald over as required by law,. :

In Vol 46, C. J., page 1068, Section 399, the rule
with reference to the llabillty of bondsmen, for scts
outside of the ofilcial duty of the principal, is stated
as follows:
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"Liability upon an official bond
arises as a rule only with reference
to acts of the officer which pertain
to some function or duty which the '
law 1mposes upon his office, Thus

- sureties are not liable for a purely
personal act of an officer not done
as a part of, or in comnection with,
his offlclal dubles; 3 # u"

Referring to the school laws and particularly Article
2 of Chapter 72, R, S. Ho. 1939, it 18 qulte apparent that
the lawmskers have made the county courts trustees of the
school funds and ths managers of certain school propertles,
and in no instance have they imposed any of these dutles
on the county clerk,

CONCLUSION

Q

From the foregolng, it 1s the opinion of this depart-
ment that the sureties on the official bond of the county
clerk are not llable for alleged over«paymenis made by the
county court to the county clerk for services performed sas
agent of the county court in hendling school properties
as 1s authorized under Sectlon 10389, R. 3. Mo, 1939, and
for acting as agent of the county court, under Section
13766, R. S, Mo. 1932, to make contracts on behalf of the
county for erecting county builldings or any other purpose
authorized by law, '

Respsctfully submltted,

TYRE Vie BURTOH
APPROVED: Asslstant Attorney General

VANE Ca THURLO
(Acting) Attorney Genersl

TWBiLB




