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OFFICERS: Legislature can terminate any office that it 
creates. 

February 26 1 1941 

Honornble Roy Hamlin 
State Representative 
Jefferson City, Missouri 

Dear Sir: 

F fLED 

We are in receipt of your request for an oplnion, 
unde:c date of February 12, 1941, which reads as fol­
lows: 

ttr contemplate introducing a bill 
to amend Section 80111 page 675, 
taws of 1.939 11 by repeal_~_ng the 
last proviso thereof. Will you 
please advise me whether.- if this 
amendment is made, the added .. eom­
pensation of the surveyor for 
services as ex officio county high­
way engineer as now provided in 
said proviso wil 1 as of the ef­
fective date of said amendatory 
act, be tr;;rmf.nated, or whether 
the surveyors who went into of• 
fice January 1, 1941, in counties 
between 20.1 000 and 50,000 1nhab1-

. te.nts, will continue to receive 
such added compensation until the 
end of their present terms." 

I presume you refer to the following proviso: 

tt.:<- -:~ Provided, further 1 after 
January 1 1 1941 1 thD.t in all 
counties in the state wnich con-
tain, or which may hereafter con-
tain not less than twenty thousand 
inhabitants or more than fifty 
thousand inhabitants the county 
surveyor shall be ex .... officio 
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county h:~chway engineer, and his 
salary as county highway engineer 
shall not be less than b'!elve, 
hundred dollars per annum, nor 
:more than two thousand dollars per 
arultun as shall be determined by 
the County Court." 

There is no question but that when the Legislature 
creates an oY:i:'ice it may also dispense with an office. 
If the amendment deacribed by you is made, the salary of 
the suPveyor for services as ex officio county highway 
engineer ceases at the time the amendment goes into ef­
fect. l'ho.t the Legislature may dispense with an office 
~i1ich it has created was held in tho case of State v. 
Hedrick, 241 s. w. 402, 1. c. 413, par. 11, where the 
court snid: 

"It is also held in several decisions 
that if the Lec:islature is empowered 
to create an office, it may provide 
for removal from that office as it 
wills. 'In creating an office tho 
government can impose such llmi­
tatlons and conditionf:l with respect 
to its duration and terr:1ination as 
rnay be deemed best, and that in such 
a case tho incumbent takes the office 
subject to the cond:_tions which ac­
company it.' In re Carter, 141 Cal • 

. loc. cit. 320, 74 Pac. 9D8; State v. 
Houston, 94 lJeb. loc. cit. 453, 143 
N. W. 796, 50 L. R. A. (N.$.) 227~ 
Even in case a 'Constitution creates 
an office but mal{es no provision f'or 
the period of its term or method of 
removal from it, the power of the 
Legislature to ~ct in the p1*1blio 
intel~est in th<~so respects is well 
set·cled.' Op. of Justices, 117 Liass. 
603; Wales v. Belcher, 3 Pick. (l.'lass.) 
508; Op. of Justices, 21G T::Iasc::. Loc. 
cit. 606, 104 u. ~. 847. 
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~In case the Legislature is invested 
with tpower to provide the mode of 
filing,. fix the term and prescribe 
the duties of such o1fieers; it neces­
sarily follows it may, 1n its dis­
cretion, not only discontinue them 
altogether~ but determine the manner 
and by what tribunal an incumbent may 
be removed.' Hoke v. Richie, 37 s. 
w. 84~ lS Ky. Law Rep. loo. cit. 524. 
With respect to the office of police 
commissioner of Denver it was held 
in Trimble v. People, 19 Colo. loc. 
cit., 196, 34 Fac. 981, 41 Am. st. 
Rep. 236, that the Legislature he.d 
the power to create the office, 
provide the method of fining it# 
and the manner of removal .fi'om it. 
In Attorney General v. 'l'ufts (Mass.) 
131 N. E",. loc •. cit. 5751 17 A. L. R. 
2741 the cour·t re ... a.ffii'raed .the doctrine 
announced in Opinion of Justibes, 216 
:Mass. 605, 606 1 . 104 N. E. B47, and 
quoted with approval £rom Graham v. 
Roberts, 200 Mass. 152, 157, 85 N. R. 

1009, lOll: 
. 

"•vvhere an office is ere.<:>.. ted by law, 
and one not contemplated• nor its 
tenure declared by the Constitution 
but created by law solely for the 
·public benefit, 1 t may be regulated, 
limited, enlarged or terminated by 
law, as the public exigency or policy 
may require. t 

"The court also said: 

nt::ven where the Constitution creates 
an office but ms.kes no provision for 
its terms or the method of removal of 
its incumbent, the General Court may 
act in these particulars in the publi¢ 



' ,, 
I 

Hon. Roy Hamlin (4) February 261 1941 

interests. It may establish any 
rational means of removal from 
such office for any just cause.' 

"In Caldwell v, Wilson, 121 N. c. 
loc. cit. 470, 28 s. E. 554, it was 
held that the Legislature in creat­
ing the office of railroad commis­
sioner had authority to reserve to 
itself the power to remove, and to 
the Governor the power to suspend 
such official." 

CONCLUSION 

In view of the authority of the above case it is 
the opinion of this department that the Legislature may 
amend Section 8011, page 675, Laws of r.u.ssouri 1939, by 
repealing the last proviso thereof and the ad~ed compen~ 
sation for the services of surveyor a.er ex officio county 
highway engineer as now provided in said p~oviso which 
applies to coun~ies of not less than twenty thousand 
or more than fifty thousand inhabitants will terminate on 
the effective date of the amendment. 

Respectfully submitted 

W. J. BURKE 
Assistant Attorney General 

APPROVED: 

COVELL R. IIEWITT 
(Acting~ Attorney General 
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