OFFICERS? ' Legislature can terminate any offlice that it
' ' creates,

February 26, 1941

FILE

/ .

v )
Honoresble Roy ilamlin ‘ o /
State Representative ‘ )
Jefferson City, Missouri S
Dear Sir: N /[

- Ve are in rsceipt of your request for an oplnion,
under date of February 12, 1941, which reads as fol=-
lows:

"I contemplate introducing & bill
to amend Sectlon 8011, page 675,
Laws of 1939, by repealing the
last proviso thereof., Will you
please advise me whether, 1f this
emendment 1s made, the added,com~
pensation of the surveyor for
services as ex offlclo county high-
way englneer as now provided in
sald proviso wil , as of the ef-
fectlve date of sald amendatory
act, be terminated, or whether
the surveyors who went into of~
fice Jeanuary 1, 1941, in countles
between 20,000 and £0,000 inhabi-
. tants, willl continue to recelve
such added compensatlion untll the
end of their present terms."

I presume you refer to the following proviso:

"% 2 Provided, further, after
January 1, 1941, that in all
counties in the state which con-
tain, or which may hereafter con-
tain not less than twenty thousand
inhabltants or more than fifty
thousand inhabltants the county
surveyor shall be ex-offlcilo




Hon. Roy Hemlin  (2) February 26, 1941

county highway englneer, and his
salary as county highway englneer
shell not be less than twelve
hundred dollars pocr annum, nor
more than two thousand dollars per
annumn as shall be determined by
the County Court."

There is no question but that when the Legislature
creates an oi'iice 1t may also dispense with an office.
IT the amendment described by you 1s made, the salary of
the surveyor for services as ex offlele county highway
engineer ceases at the time the amendment goes into ef-
fect., <‘hat the Legislature may dispense with an office
virich it has created was held in the case of State v.
ledrick, 241 S, W. 402, 1, c¢. 413, par. 11, wherec the
court sald:

"It 1s elso held in several decisions
thet 1f the Lepislature 1s empowered
to create an office, 1t may provide
for removal from thet office as it
wills. 'In creating an office tho
sovernment can Iimpose such 1limi-
tetions and conditlons with resvect
to 1its duration and termlnation as
mey be deemed best, and that in such
a case the incumbent tekes the office
gubject to the condltions which ac-
company it.!' In re Carter, 141 Cal.
.loc, cit. 320, 74 Pac, 2083 State v.
Houston, 94 ileb. loc, cit. 453, 143
Ne W. 796, 50 L. [e A. (N.S.) 227.
isven in case a 'Constitution creates
an office but makes no provision for
thie period of 1ts term or method of
removal from 1it, the powcr of the
Legislature to act in the public
interest in those respects 1s well
setvled.' Op. o Justices, 117 liass,
6033 Wales v. Belcher, 3 Pick. (liass,)
5083 Op. of Justices, 216 lias«. Loc,.
clt, 606, 104 i1, =, 847. '
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*In case the Legislature 1s invested
with tpower to provide the mode of
£1iing, fix the term and proscribe
the duties of such officers, 1t neces-
sarily follows it may, in its dis-
cretion, not only discontinue them
altogether, but determine the mannsr
and by what tribunal an incurbent may
be removed.' Hoke v. Richle, 37 S.
We 84, 18 Kyo Law Rep. loc. cit. 524.
With respect to the oifice of police
cormissioner of Denver 1t was held
in Trimble v. People, 19 Colo. loc,.
cit, 186, 34 Fee. 981, 41 Am, St.
Rep. 236, that the Legislature had
the power to create the office,
provide the method of fillng it,
~and the menner of removal from it,
In Attorney General v. Tufts (Mass.)
131 H, Eo loc, cito 5’75* 17 A Lt R.
274, the court re-afflirmed the doctrine
ennounced in Opinion of Justites, 216
Mass, 605, 606, 104 N, E. 847, and
quoted with approval from Grahsm v,
Roberts, 200 Mass, 152, 167, 85 H. T,
1009, 1011:

"YWhere an office is creasted by law,
and one not contemplated, nor its
tenure declared by the Constitution
but created by law solely for the
public benefit, 1t may be regulated,
limited, enlarged or terminated uy
law, as the public exlgency or poliey
mey require,!

"Mha court also sald:

"tyven where the Constitution creates
an office but mskes no provision for
1ts terms or the method of removal of
its incumbent, the General Court may
act in these particulars in the publis
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interests. It may establish any
rational mecans of removal from
such office for any Just cause,!

"In Caldwell v. Wilson, 121 N. C,
loc, eit, 470, 28 5. E. 554, 1t was
held that the Leglislature in creast-
Ing the office of raillroad commis-
sioner had authority to reserve to
itself the power to remove, and to
the Governor the power to suspend
such official,"

CONCLUSION

In view of the authority of the sbove case it 1is
the opinion of thls department that the Legislature may
amend Section 8011, page 675, Laws of Missouri 1939, by
repealing the last proviso thereof and the adiied compen-
sation for the services of surveyor as ex officio county
highway englneer as now provided in said proviso which
applies to countles of not less than twenty thousand
or more than fifty thousand inhabitants will terminate on
the eifective date of the amendment,

Respectfully submitted

W. J. BURKE
Asslstant Attorney General

APPROVID:

COVELL R. HEWITT
(Acting) Attorney General
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