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ARMORIES: = [  The State has power to purchasa

Y

or lease

WATIONAL GUARDS: armories. Municipal corporations has no
MUNICIPAL ; right in absence of staute to sell

CORPORATIONS: armories to state.

~

July 18, 1941,
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Capt. Kyle T. Graham
Adjutant Generel's Office
Jefferson Clty, Missourl

FILED
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Dear Sir:

Thia department is ln recelpt of your request for

an offlcial opinion, which reads as followss

"inclosed herewith 1s letter dated June

26 from iwing, Ewlng end Ewing, attorneya-
at-law, Neveda, Mlssourl, relative to the

“building of an armory in that city.

"Your attention 1s invited to the under-
lined question in the second paragraph of

this lettersy 'If, after the structure

was completed, assuming that the structure

was satisfactory, would it be posslble,
the ‘city then decided to do so, for the

if

city to convey thls property to the State

of Missourl and receive what would have
otherwlise been pald to assist in the
erection?!

"It is requested that you render thils
office an opinion as to whether or not,

under the statutes of Mlssouril, a tranas-

action of this mature would be legal."

There are two questlons presented 1ln your requests

(1) Does the State of Missourl have the
to purchaese an armory?

right
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(2) Does a munlicipal corporation have
the right to sell an armory to the
atate?

Article V, Section 7 of the Constitution of Hisscuri
providea as follows!

"The Governor shall be commander=in-
chief of the militia of thls State,

. except when they shall be called Iinto
asrvice of the United States, and may
call out the same to execute the laws,
suppress insurrection and repel Ilnva-
siony but he need not commend 1ln person
unless directed so to do by a resolu~
tion of the General Assembly."

Article XIII, Section 1 of the Constitution of Missouri
provides:

4

"All able~bodled male inhabitants of
this State between the ages of eighteen
and forty-five yesrs, who are cltlzens
of the United States, or have declared
their intentlon to become such citigens,
ghall be liable to military duty in the
rmilitie of this Stetes Provided, that
no person who is relipgiously scrupulous
of bearing arms can be compslled to do
so, but may be compelled to pey an
equivalent for military aservice in such
manner as shall be prescribed by law,"

Article XIII, Sectlion 7 of the HMissourl Constitutlon
readss

"The General Assembly shsll provide for
the safe~keeping of the public arms,.
mllitery reccrds, banners and relics of
the State."
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From these provislons of our organic law 1t will be
seen that that instrument recognizes and provides for the
militia as a state institution of which the chief execu-
tive of the state is maede the commander-in-chief, and it
1s designated therein as being "e militia of the state",
and every ablee-bodied male inhabltant of the state between
the ages of seighteen and forty~five, who are ciltizens of
the Unlted States, or who have declared their intentlion to
become citizens thereof are made members thereof., The
arms with which they are equipped are recognized as being
the publlc property of the atate,

There 1s no statute which specifically glves to the
state the right to purchese or lease an armory, however;
it 1s g well recognized princlple of law that a state may
acquire sll property needed by it in 1ts govermmental
capacity, State ex rel. Davls vs. Green; 1ll6 Sos 66, Guame
vs, Clty of Redlands, 73 Pac., 917, In re Opinion of Justices,

284 Ala, 555, 176 So. 367.

Furthermors, this power of the state to purchase or
lease armorles 1s recognlzed by various gtatutes of this
state, Section 15017 R. S. lio, 1939 provides, in part:

T3 % # The military council shaell formm-

. . kate plans for the organization, instruc-

< {ion,; equlpment and maintenance of the
mili%ary forces of the state, provide for
encampment and all other field and armoryg
Instructlon and mske allotments of funds
and supplies appropriated or furnished
for the support, equipment and melntenance
of the military forces of the state, % # #%

Section 15063, R. S. Mo, 1939, provides as follows:

"All armories owned by this state or by
any orgenization of the national guard
end all buildings leased by the state
for military purposes shall be exempt
from taxatlon for all purposss during
the period of such ownership."
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Section 15064, R. 8. Mo, 1939, reads:

"Upon the application of 8ll posts of
the grand army of the republic, camps
of the unlted confederate veterans,
camps of the united Spanlsh war veterans
and of other socistles composed of vet=
erans of any war in which the forces of
this state have partlicipated, the officer
in charge of any armory owned or leased
by the state may permit the use of such
armory for the meeting of such veteran
socletles without charge on dates when
the same is not in use for millitary

purposes.”

The right of the state to lease a bullding for use as
an armory was recognized In State ex rel, vs, Fleming, 275
Mo. 509, 204 5. W. 1085, Therefore, we believe that the
State of Mlssouri may acqulre, by purchase, an armory for
the use of the natlonal guard of this state.

The question now arises whether a clty mey sell an
armory to the state. For thse purpose of thils oplinion we
willl determine whether the Clty of Nevada, a clty of the
third class, has a right to so do. However, what is said
herein is equelly applicable to agll other cltlies and towns
of thils state,

The Genersl Assembly has specifically given to all
cltles and towns of this state the right to build or acquire
armories for the Natlonal Guard of Miasouri. Section 7364,
Re S. Ho, 1939, provides:

"All citles, townas, villeges end counties
in this state are hereby given power and
suthority to bulld or acquire, by purchase,
lease, glft or otherwise, sultable armories,
drill halls and headquarters, and the land
necessary therefor, for such organigzations
of the national guard of Missouri as may be
‘. stationed or located thereln;, and to provide
for the maintenance and repslr of the same,"
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Sectlon 7365, R. S, lMo. 1939, reads as followst

"Tn case any organization of the natlonal
guard of Mlssourl now or hereafter ocecu-
ples any armory, drill hall or headquarters
not owned or leased by the clty, town,
village or county wherein 1t 1s located,
such city, town, vlillage or county is
hereby given power end authority to provide
for the maintenance and repalr of such
armory, drill hall or headquarters."

These statutes have been held constitutionsl by this
departmnent in an opinlon rendered to Honorable Lewls M,
Means, Adjutent General of Hilssouri, Msy 31, 1940, wherein
1t -1a stated that the sequiring of an armory by a city or
town 1s for publie purpose., This is the rule in other
Jjurisdictions as will be noted in Jordon vs, Duval, 68 Fla,
48, 66 So. 298, Plerce County vs. Clausen, 95 Wash, 214,
165 Pac, 744, State ex rel. Ill. Armory.Board vs, Kelly,
16 N. &, (2d4) 693. See also 46 A. L. R. 723, as was said
In the Clausen case, suprai

"% % % The mobllization and tralning of
g state Militid may be a state purpocse,
but it 1s likewlae a& public purpose to
which every political subdivision of the
state may be called upon to contribute
to the full extent of its power and
abllity. = « "

While a munlclpal corporstion in Missouri may legally
acquire an armory, 1t does not necessarily follow that
such munlclpal corporation may dispose of or alienate such
armory by sale, Whille Sectlona 7364 and 7365, supra, gave
all oltles and towns the right to acqulre an armory, there
is no provision allowing such corporations to sell the same,
The only right, by statute, a city has to dispose of 1its
property is that glven in 3Sectlon 6865, R. S. Mo, 1939, in
which it is seld that a clty of the third class in this
state may "purchase, hold, lease, sell or otherwise diapose
of any property, real or personai, it now owna or may here-
after acquire;". However, such right glven in general
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terms has alwaeys been held to mean only such property that
43 not used for public purpose and has not been dedlicated
"to a public use, McQuillan on Municipal Corporations,
Volume 3, Section 1242 and cases clted.

The general rule 1s that the charter or leglislative
act 1s the souPce of power as to the property rights of
minicipal corporatlions, and that when sllent the implied
power exists to acquire and allienate property, This general
rule 1s subject to the qualification stated by Mr., Dillon,
thus:

"unieipal corporations possess the
Incidental or lmplied right to allenate
or dipose of the property, real or
persongl, of the corporation, of a
private nature, unless restrained by
charter or statute; they cammot, of
course, dispose of property of a public
nature, in violatlon of the trusts upon
‘which 1t 1s held, and they cannot, ex«
copt under valld leplslative aunthority, .
dispose of the public sguares, streests,
or commons.t 3 Dillonf Mun. Corp.

(5th Bd,) Seectlion 991.,"

3 MeQuillin, MNun. Corp. Sectlon 1140, states the same
rule and says thisg

A1l property held by the city in fee
simple, without limitation or restric-
tion as to 1ts allenation, may be dis-
posed of by the clty at any time Dbefore
it 1s dedicated to public use. In
other words, the clty has the right to
sell or dlspose of property, real or
personal, to which 1t has the absoclute
title and whiech 1s not affected by a
public trust, in substantlaelly the same
manner as an individual unless restrain-
ed by statute or charter; and, this
power 1s an incidental power inherent
In all corporations, public or private,
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Thus, lsnd held by the cilty in full use
snd ovnership--e., g., commons acquired
by confirmsetion under act of Congress--
may be sold when no longer needed for
public use. 8o land bought for a publie
purpose, if not actually so used cannot
be said to be affected by a public trust,
and hence may be sold."

1 Devlin on Real lLstate (3d Ed.) Section 348a, recog-
nizgea the same doctrine, and says that=-

"When title is vested in a municipal
corporatlion by deed, without limitation
or restriction as to 1ts sllenation,

the property may be conveyed at any tima
before 1t 1s dedicated to a public use.”

While at common law a municlpal corporation could,
unless restrained by its charter, dispose of lts lends and
other property just as private individusls could, in this
country it is generally held that a municipal corporation
has no implied power to sell property which ls devoted to a
public use, but property of which the public use has ceased,
or which has never been devoted to any publlic use, may be
sold by the munilecipality owning 1t, by virtue of 1ts Implied
power, 19 R Ce Lie 7734

These rules have been followed in Missouri, State ex
rel. City of Exeelsior Springs vs. Smith, 82 S. W. (24} 37,
Matthews vs. Alexandria, 68 lo. 115¢

Under the facts as presented 1in the instant case, the
City of Nevada, in acquiring and holding the armory, would
do so for a publlic purpose and public useq There 18 no
statute which allows such clties to sell the armory. Under
the common law, 1t could sell only i1f the property has
ceased to be used for the publle or 1f it was never in fact
dedlcated to the public for its uses HNelther of these two
situations are present here. The only case that we can find
upon this subject 1ls that of State ex rels Parker va, Clty
of Lawrencs, 92 Pac. (2d) 31, cited by the Supreme Court
of Kansas in 1939. In that case the Clty of Lawrence voted
a bond lssue to be used for the construction of & natlonal
guard armory, which armory was to be leased to the state.
The court sald, at 1. c. 323




Capt, Kyle T, Graham “Bw July 18, 1941,

"# % # It 1s worthy of note that the
statutes quoted give the eitles authorlty
to donate an armory to the natlonal guard
or donate the use of land or bulldings
but nowhere do these sections give the
city the right to furnish the armory and
charge rent for 1t. At this Junction it
must be pointed out that the authority
for the action contemplated by the clty.
mast be found in the statutes. Ve are
unable to find such authority."

We belleve the holding 1n the above case, declded
under facta identlcal with those in the instant case, 1is
applicable herein,

It might be well to point out that those cases which
hold that a municlpal corporatlon may sell property which
has never been dedlcated to public purpose and use are not
applicable here because a c¢city can only tex for a public
purpose, and 1f they bullt an armory and pald for it with
tax money, while at the time they had no.intention to use
1t for a publlc property, 1t would be a fraud upon the
taxpayer and would be illegal and vold,

Therefore, before a city may sell an armory, it will
be necessary that the,General Assembly pass a statute glv-
ing to them such right. 'This opinien is written upon the
law as it l1ls in Missouril at the present time, However,
we point out that 1f the state would wish to scquire an
armory, an appropriatlion would have to be made by the
Genersal Assembly and we belleve that 1t would be an easy
matter to have the General Assembly at the same time enact
2 statute allowing cltlea to sell armories whiech they had
theretefore acquired.

CONCLUSION

It is, therefore, the opinlion of thils department that
the State of lissourl may purchase or lease armories for
the use of the national guard of Missourl, It is further
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the opinion of this department, that citles and towns who
have acquired armories may not sell such armorles to the
atate 1in absence of a statute specifically allowlng such a
sale, :

Respectfully submltted,

ARTHUR O'KELFE
Asslstant Attorney General

APPROVED:

AOL Ce GHURLO.
(Acting) Attorney«Genersal

AO'K¢LB




