BGGS:

COMMISSiONER OF AGRICULTWRE: Authority of the Commissloner of
Agriculture over persons or ferms who handle eggs.

sWr. John W. Ellis
Commissioner of Agriculture
Jefferson Clty, iissouri

October 15, 1941

Dear Mr. $llis:

" This is in reply to your letter of recent date where-

in you request an opinlon from this department on the follow-
ing statement of facts:

"This Department needs a ruling upon the follow-
ing questions, ln relatlion tc the ligg Law in
Article 4, Chapter 53, R. O., 1939, which law

1s adminlstered by the Commlssloner of Agri-
culture, under Article 1, Chapter 102, R. S.,
19393

l. Can the Commissioner require g license
under Sectlon 9903 from a hatchery that sells
i1ts off-glze-grade fresh eg:s and incubator
reject egpgs?

2. Can the Commissloner license a dealer who
traffics malnly In lncubator and candlingroomnm
reject eggs?

3+ Attached hereto are the Lgg Law Regulations,
adopted ldarch 1, 1940, calling your attention
especlally to Regulations 6 and 7. Also see
herewith coples of lettews from two large hatche
eries, protesting the requirements of Regula-
tions 6 and 7. The question ralsed by these and
other related protests is: 'What legal Regula-
tion, if eny, can be promulgated thst would
permit a licensed hatchery to sell and ship
undenatured reject shell eggs to a licensed
denler (if licensable) in corrsctly labeled and
sealed caces, showing that such epgs are unfilt
for human food and are shipped for processing
into tenner's stock?!
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4. B2ince tne foregoing questlons 1, £ and
3 were written, we now have addltional reason
to ack for an interpretation of the conclud-
ing sentence in Section 9912, as to shiopling
shell eg:s 'to tanners' under s=eal. Does
ti.ls mican that such undenatured shell ezgs

- can be shi-ped under seal to tanners only,
and not to dealers "

Article 4 of Chapter 53, R. 2. lo. 1933, contalns the
laws relating to eggs. From an examination of this article
it will be seen that two acts. of the General Acsembly meke up
the provisions of thils article. Sectlons 0905 to 9911
inclusive are from House Blll 677, Laws of lo. 1919, p. 364,
entitled:

"p3 ACT to provicde for the regulation of
traffic in eggss to provide for the licens ing
of dealers in eggs) to prevent fraud and
mlasrepresentation in dealing in egps and to
prevent the sale of epgs unflt for human
food; and fixing penaltles for violationsj -
with an emergency clause." S
This act elso contained an emercency clause which 1s as
follows: (Sec. 9, p. 366, Laws of ilo. 1919) ‘

"There being no adequate law in thls state
regulating the trafflec in efgs, and the sale
of unwholesome egls constltuting a menace to
the publlic health and endangering human life,
creates an emergency wlthin the meaning of
the Constitution, therefore this act shall
take. effect and be in force from and after
its approval by the governor."

This act was approved on lfay 26, 1919. It will be noted thet
the emergency clause of this act stated that "there being no
adequate law regulating the traffic in egge, end the sale

of unwholesome eggs constituting a mensce to the public health,"
so it would seem that one of the priméry purposes of this act
wae to lloense all dealers in eggs and prevent fraud snd mie-
representation in dealihg with them.

bection 9912 to fection 59185, inclusive, are taken from
C. S5« He B. 833, Laws of lio. 1919, p. 356, entltled:
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AW ACT providing for the shipment, hendling
and sale of eggs, for food or manufacturing
purposes, the inspection of egg breaking
establishments, and regulating same by the
state food and drug commissioner, pronlbiting
the retainlng of unwholesoms &8, unless the
same Bre case. : ‘

-

thereu.s 'y --;. -

This act was passed with the following emergency clause (Sec.

"There being no adequate law in this state
regulating the egg breaking establishments
which in meny incstances are conducted in such
a8 way as to constitute a menace to ths publie
health, an emergency ls hereby declared to
exist within the meaning of the Constitutlon,
therefore, this sct =hall e in force and
effect from and after its approval by the
governor."

This act was also approved on llay 26, 1912. The emergency clauce
In this act refers particularly to egg bresklng establishments.
The provisions of these two acts may overlap some but we do not
find a confllct thereln. . Since both acts were pessed at the
came sesslon and approved on the same day, we must assume that
the Leglslature and the Governor dld not consider them to be
conflicting.

Referring to your first question as to whether or not
the Commlssioner of Agriculdure caen require a license under
Section 9908, R. S. lio. 1939, from a hatchery that sells its
"'off-size=-grade and incubator reject" eggs, this section reads
as follows:

"That Ior the purpoce of enforcing the pro-

- visiong of this drticle 1t 1s hereby required
that ten days efter this article takes effect,
any person, firm or corporation that shall
engage in the business of buying, selling,
~dealing in or trading in eggs, including
those retailers who buy direct from the pro-
ducer and wno sell In lots of one case or more,
shall procure a license from the state food
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and drug commissioner to conduct such
business. Such officer upon receipt of proner
application upon forms such as he may pre-
scribe, accoupanied by an annual license fee
of two dollars (42.00) for & person, firm or
corporstion that shall engage in the business
of buying, =selling, dealing in or trading in
eggs in lots of levs than one carleocad shall
thereupon lssue to such person, firm or
corporation an annual license to engape in
such business} and such person upon receipt of
a proper application upon formsa such as he may
prescribe accompanied by a license fee of ten
dollars (y10.00) for & person, firm or cor-
poration that shall engage 1ln the business of
buying, selling, dealing in or trading in
egi:8 1n lots of one carload or more, shall
thereupon issue to such person, Z1lrm or cor-
poration an annuasl license to engage in such
business."

It will be noted that the flrst sentence in this section
states that "for the purpose of enforecing she provisions of this
article", etc. The word "artiecle" used in thils section might not
- be construsd to lnelude those sectlons of the article which are
taken from C. S. He Be 353, Legws of lio. 1915, p, 356, whiich are
included in Sections 9912 to %916, R. S. Mo. 1939, but, without
doubt 1t does include Sections 9905 to Section 9911 of Article 4,
Seetlon 9905 reads as follows:

"That no person, firm or corporation shall
sell, or have in his possession with intent
to sell, offer or expose for sale, or traffic
in, any egg unfit for human food, unless the
same 1s broken in shell and then deneatured so
that 1t cannot be used for humen food. For
the purposes of thils article, an egg shall be
deemed unflt for human food if 1t be addled
or mouldy, a black rot, a white rot, or a
blood rings; or if 1t has en adherent yolk, or
a bloody or green whilte; or 1f it be incubated
beyond the blood ring state; or if it consist
in whole or in part of a fllthy, decowmposed
or puitrid substance."

Section 9906 reade as follows:

"That no person, firm or corporation shall,
in buying or selllng egys, take or glve a




Mr. John W. Ellis -5 October 15, 1941

greater or less dockage for eggs unit for
food as defined in section 9905 than the
actual dockage which has been determined by
' the careful candlling of the eggs so pur-
chased or sold, snd he shall keep such
candlin: records as mey be required by the
rules and regulations of the state food and
drug comnission. All such records shall be
open at all reasonable times Tor exemination
by the state food snc¢ drug commissioner or
inspeectors of the state food and drug
department. The term 'candling' as used
herein shall be construed to mean the carelful
exanination, in a partlally dark room or
place, of the whole egg by means of & strong
light, the apparatus and method employed to
be such as shall be approved by the state
food end drug comnlssloner. Lvery person,
firm or corporatlon engaged 1in the business
of buying egrs 1n thls state for resale or
consignment shall provide and maintain an
adequate place for the accurate candling of
eges and a sultable place for the broper
handling of eggs which are intended to be
used for humen food." -

Since thils law provides a penalty for its violation, 1t should
then receive a atrlct construction.

Section 9905 prohibits any traffic in eggs unfit for
humen food unless the same are vroken in cshell and denatured.
Section 9912 seems to have made an exception to Sectlon 9905
by perwultting eggrs known as "yolks stuck to the shell, heavy
blood rings, partielly hatched, moldy eggs, black spots, black
rots, or any other egge of an unwholesome ne ture to be cased and
labeled" mey be shipped to tanners under s-al for manufacturing
purposes only.

: In reading this entire article, it will be seen that
eges unflt for human food may be sold on only two occasions, ==
be broken in the shell und then denatured as provided in Section
9905 and under Section 9912 they may be cased and labeled and
sold, or they may be broken in the shells and then denaturead

80 a8 to be rendered unfit for human food and sold, or they mey
be sold within the shell or broken a:nd dried and shipped to
tanner under seal for manufacturing purposes only.
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Section 9913 provides as follows:

"Egro, exclusive of the above named
varieties, which are not Intended for sale
to the trade in shell form, are hereby
declared to be ‘'bresking stock.' 'Breaking
stock!' when packed in cases, sealed wlth
proper ldentifyling strlps that have been
approved by the state food and drug
commissioner, may be shipped to licensed

e ~breaking establisnments. Brokers and
coumivsion men or ordinary recelvers of
egis, who have egrs shipped to them in these
breaking stock identified cases, may break
the seal and examlne the stock, but they
must reseal the ldentifying strlp where it
18 cut with another identifying strip which
carried their name and address, and the date
upon which they inppected the egge. They
will be held responsible for any tampering
with the contents of the identified cases.
It shall be unlswful for any person, firm

or corporation te have 1In his or its
posseseion, with intent to place them on

the market for food purposes, &g, s known as
yolks stuck to the shell, heavy blocd rings,
partielly hatched, mouldy eggps, black spots,
black rots or any unwholesome eggs, unless
the same bhe cased and labeled or broken in
the shell and then denatured so as to render
them unfit for human food."

This =ectlon prohibits the possesslion of egys such as those
daescribed as unfit for humen food in Bections UB0E and U9l< where
the possession of same is wlth the intention of placing tiiem on
the market for food purpozes, unless the same are cased and lavel-
ed, or broken in the shell and then denatured so s to render them
unfit for human food.

S0, it will be scen that the primary purpose of ell these
sections 1s to prohiblt eggs unfit for human {ood from belng
placed on the market, and they only permit possession of such
eg. .s when the same are cased and labeled or broken in the shell
and denatured so as te render them unfit for humen food.

The first sentence of Section 9506, supra, rcqulres the
person who buys or sells eggs unfit for food to keep records such
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as may be prescribed by the Commlesioner of Agriculture. It
also prohivits such person {rom taling or giving a greater or
less dockaye for such egrs than the actual dockage sc has been
determined by the careful candling of the eggs so purchased or
sold. This sectlon indicates thal the lawmakers lntended to
&ive the commissioner s pervision of such dealers and tiey
therefore provided, by fectlon 9u038, for the licensing of them.

in our research on these yuestions, we did not find
that these acts heve been before our courts foirr constructlone.
Under the general rules of construction, however, the ofilcers
administering such statutes ave bound by thelilr provisions only.

Prom the Toregoing, it 1s the opinion of this depart-
ment that: '

1. The Couwalesloner may wequire a license from a hatchery whnich
gsells its ofi-sige-grade Tresh egue and incubator reject
errs in order that he may enforce the provisions of lection
9200, : * :

i
P

2. That the Commlssloner, for the purpose of enforcing the
provisions of Decgtlons 9906 to 9911, inclusive, would e
authorlzed to require a license of a aealer who traffics
malnly 1n incubator and candlingroom reject ei,e.  The
reason for requiring such a llcense would e Lo compel such
dealesrs to comply with the {first sentcnce of lectlon =800,
SUPYre.

e In answer to your third guestion, it is our opinion that the
Comnissioner of Agriculiture may promulgate a rule providing
for the casing and labeling of eggs known es “yolks stuck
to the shell, heavy blood rings, partislly heatched, mouldy
egs, black spots, black rots, or sny othcr egrs of an un-
wholesone nature which are to be shipped or disposed of for
manufacturing purposes or for foode. :

4, In view of our ruling in Zection 5, supra, we are cof the
oninion that the egs s described therein may be shinped to
persons other than tanners, ii the Comwnissioner, by rule and
regulation has provided for the proper casing and lsbelling
of same. :
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Vie are further of the opinion that the casing and
labeling: of such eggssy or if they are broken and then denatured
so as to be rsndered unfit for human food, ceonplies with the
statute on dispoelng ol sueh eggs.

tespectfully subaltted,
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Asslistant Attorney General

AVPROV D3

VANE C. THURLO
(Acting) Attorney UGeneral
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