JfTAXATION AND REVENUE:
COLLECTOR:

The tax collector is not authorized
to accept proportion of taxes where

AUTHORITY TO PROPORTICN “lands subject to the tax are sold to

TAXES: the federal government during the year
' for which the taxes are assessed and levied,
’\‘
V/’ April 2, 1941

Honoreble David A, Dyer &57) éL

Prosecuting Attorney
3t. Charles County

3t. Charles, Mlssouril

Dear Sir:

v{f”% | v

This 1s in renly to yours of recent date whorein
you request an oplnion from this department on the follow-
ing statement of facts:

"A land ovmer ownlrg land located 1n
St. Charles County lost .title to the
same by virtue of & condemnation pro=-
ceedings brought by the United States
of America on June 15, 1938, that

belng the date on which the Federal
Uovernment paid to the reglstry of the
Federal Court the smount of an award
get by commissioners as the value of
the land and obtained the court's order
of possesgsion. The land owner filecd
exceptlions and only recently has the
amount of the final awerd been determined.
Being obligated to present to the Federal
Government evidence thot all state and
. county taxes due and payaeble are paid
before he can take down his award, this
landowner recently preacented himself to
Mr. Pruns to pay the taxes on the land
for the year 1937 In full and tendered
en amount on the total tax for the year
1938 equal to the proportion that the
period from January 1, 1938 to June 15,

1938, bears
period., 1In
. 15/24ths of

to the full twelve months
other words, he tendered
ths amount of tax that

would have become payable on October
1, 1938 for the ycar 1938, Mr. Bruns,




feelln that he had no right to so
prorate thiese real estate taxes,
refused this tender. In fact, he
sald that he had somc thought that
the man would have to pay the 1939
taxes which, according to comuionly
acccpted thinking, became a lien on
June 1, 1933, However, thet question
does not enter into this problem that
I am presenting to you."

Your questlion involves the authority of the county
collector to proportion resl estate taxes, In cases wh-.re
the lands upon which the texes are imposed have been, during
the year for which such taxes are Imposed, conveyed to the
federal government, The authority of the collector to ac-
cept or prorate such taxes wlll depend upon the provisions
of the statutes., We think the csse of State of Missouri v,
Federal Iead Co., 265 ¥. 505, is authority on this question.
In that case the collector had compromlsed the taxes due,
and in speaking of whether or not this officer had the
authority to so compromise the tax, thé court =alds

" 2 T think therc can ve secent doubt
that Croke had no authority to com-
promnlse with defendant by accepting a
less amount gs taxes due from the de~
fendant than the actual sum shown by the
tax books 1in his hands as collector.

The dutics of Croke as collector are
_defined and presceribed by the statutes

of Missouri, which create the office of
collector of revenue of the seversal
counties In the state of Missouri (sec-
tion 11432, R. 3. Mo. 1909; State v,
lerring, 208 Mo, 708), 106 3. VW, 084,

and which prescribe the duties of such
collectors (sectlons 11429¢, 11434, 11440,
11445, 11448, 11450, 11456, 11459, 11460,
11461, 11464, 11465, 114686, 11467, 11468,
11469, 11473, 11474, 11475, 11477, 11478,
11479, and 11480, R. ©. of Mo. 1909),.
Since, thérefore, the oiffice is of
statutory origin (Stete v. Herring, supra),
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nelther the common=law rules, nor the
decislions of other states, toueching
the powers, duties, and authority of
collectors of state and county reve-
- nue in such states, are decisive.
Section 11429, R. S. Mo, 1909, cited
supra, provides that upon the dellvery
of the tax books to the collector he
1s to be charged with the full amount
of the taxes shown upon such hooks,
He can be relieved from llability only

(a) by collecting such taxes, or (b)
by procuring credit from the county

court of his county upon & return of
a delinguent list pursuant to statute.
Section 11464, R. S. Mo. 1909, supra,
To the end that the colleetor may be
relieved, upon the performance of either
one or the other of the above contingencles,
ennual settlements with the county court
are required. These settlements, to
distingulish then, perhops, from the
‘monthly statements! and the monthly
payments also required to be made by
the collector (section 11473, supra) are
called 'final settlementst? 1in the statutes
(sectlon 11465, supra).

"The policy of the state of Missouri, as
expressed in thc declsions of the Supreme
‘Court thereof, 1s clearly opposed to the
view that any offlcer, such as a collector,
can bind the county, save and except by
suech performance of incumbent dutlcs as

is prescrlbed by statute. Lemar Townshlp
ve City of Lamer, 261 Mo. 271, 169 S. V.
12, Ann. Cas. 1916D, 7403 Mullins v.
Kanses City, 268 Mo. 444, 1838 S, W, 193;
7x parte Tartar (Mo.) 213 3. V/. 94. There
secus to be no Missourl statute confere
ring power on the collector to take a

less sum in payment of the taxes charged
to him on the tax books than the amount
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of such taxcs as shown by such tax books.
At least the dilligence of counsel has dis-
closed none such, and after a diligent
search, alded by some prior knowledge of
the subject, I have been unsble to find
any such statute., Nelther 1Is there any
statute in exiutence which expressly
places authority on a county court of
Ilssourl to compromise taxes as such,

and which have been levied and assessed
and made up into a tax beook, in a case
such as 1s here before me., County courts
in Missourl are empowered to compromise
back taxes, when the lands againt which
such taxes have been assessed arec not
worth the taxes asuessed thereon (secw-
tion 11496, R. 5. Mo. 1909); to refund
taxes collected on an. 1llegal levy, pro-
vided the fect of such 1llegality hsas
theretofore been Jjudlcially determined
by the Supreme Court of the Stete (sec-
tion 11523, R. S. Ko. 1909)3 to correct
erroneous assessments, for that the lands
were not subject to taxatlon, or were
assessed twice for tho same yoars, or as-
sesgsed to twg diiferent persons {section
11522, R. S. Mo, 1909). None of the above
statutes, it is obvious, applizs to the
gituation hsre presented,™

: . In your request you refer to the caze of Unlted
States v. Certaln Lands in the City of St. Louis, 29 Ped.
Sun. 922. It appears from this case that the rule as to
when the lien for taxes accrues and beccmes a fixed en-
cumbrance, is thet the tax 1s determined by the annual
assessment and the levy of the tax.,

Section 10940, R. 3. Missouri 1939, provides as
follows: ‘

"ivery person owning or holding property
on the flrst day of June, including all
such praoperty purchased on thet day,
shall be liable for taxes thereon for
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the ensuinﬂ year.®

This section would seem to indicate that the person own-
ing the property on the first of June 18 llable for the
taxes for the ensulng year. Sectlion 11036, R. &, Missouri
1939, provides in part as follows:

"The collector shall diligently en-
deavor and use all lawful means to
collect all taxes which they are
required to c¢ollect in their reapsc-
tive countlies, and to that end they
shall have the power to selze and
sell the goods and chattels of the
person liable for taxes, in the same
manner as goods and chattels are or
may be required to be selged and
801ld under execution lssued on Judg-
ments at law, and no property what-
ever shall be exempt from seizure and
sele for btaxes due on lands or per-
sonal propertys % & & % % 3% g 5o M

Wiile the collector way bring proceedings Ifor the
taxes against the lands upon which they are a lien, still
under said Sectlion 11086, supra, he may proceed agalnst
the owmer of the lands by what is termed a "distress war-
rant," 1In other words, thec collector has two remedies
provided by statute for collectlon of taxes against real
estate. In the case of Land & Improvement Co. v. Kansas
City, 295 Mo. 674, the court, in speaking of the procedure
of the collector in collecting texes againat real estate,
said: _

"A tex, of the kind involved 1n this
proceeding, is a contribution required
of 1ts citizens by the State. And
while we speak of property as being
subjeet to taxation, it is the indi-
vidual who pays the tax, and not his
property. The property is resorted
to for the purpose of aseertaining
the amount of the tex with which the
ovmer must be charged; and when ag-
certalned 1t is Imposed upon the per-
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son of the owner on account of his
ownership of the property. And this
1s true even when a personal judg-
ment cannot be rendered agalnst him
therefor. (State v. Snyder, 139 lo.
549, bb52; Gitchell ve Kreidler, 84
o 4:'7?, 476 ¢ ) S SE 4F 3 b 4 o4 W

In the Land and Improvement case, supre, the City
of Kansas Clty had condemned certain lands in that cltiy
and the question of the payment of the taxes for the year
in which the lands were taken ovef were befors the court
and the court said:

"When the city eleeted to take over
the real eatate and pay the compen~'
sation previously ascertalned, the
tax for the year 1918 was due and
owlng by respondent, and hed by
operation of law become a lien on
the property in the clty's favor.
In these clreumstances the cléy had
the right to epply so mueh of the com-
pensation-~purchase price~-in its hands
a8 was nccessary to satisfy the lien,
and then pay the remainder to the
respondent, % % & 4 % % 9 i dee g o W

We are referring to this case for the reason that
even thoush the clty came into possession of the lands during
the year for which the tex was due and owning 1t held back
an amount of the award sufficlent to pay the tax for the
entire year.

In our research through the statutes we fall to
find where even the county court would be authorized to
permit this tax to be settled by payment of a proportion
of 1t. In the case of Unlted States v. Certalin Lands in
the Cilty of St. Louis, supra, the court, while proceeding
In equity, directed that the tax be proportioned based upon
the time during which it was owned privately, still the
court in that ecase dild not say that the private owner was
released from his personal 1isbility for the payment of
the t ax which was crcated by the assessament and levy. ILven
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though the llen on the real estnte ls destroyed when 1t

is taken over by the federal govermment, the tax bill still
has some value because of the owner's personal liability
thereon and this is a sufficient reason for the lawmakers
to have falled to permlt the collector to proportion taxes
when the real estate comes intd possesslon of a tax exempt
egency during the year for which the tax 1s assessed and
levied.

CCNCLUSION.

‘ From the foregoing 1t 1s the opinlon of this
department that the tax collector 1s not authorized to
accept a proportionate part of the taxes on lands which
have been sold to the federal government during the year
for which such taxes are assessed and levied.

Respectfully submitted

-

TYRE W. BURTON
Assistant Attorney Gencral

APPROVED:

VAL C. THURLO
(Acting) Attorney General
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