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OFFICERS: =Notary Public - An- -employee of the Msrine Hospital .

of Kirkwood, Mo., may be a notary public; (2 the
A powers of a notary public terminate at the expira-

tion date of his commission; (3) a person may
only be commissioned for the county in which he
resides and he shall have power to transact his
official business in such county and all adjoining
counties thereto.

November 10, 1941

yr-l=
Hon. Forrest C. Donnell F [ L E N
Governor of MNissourl
Jefferscn City, Hlssouril

Dear Governor Donnell: 4

VWle are in receipt of your letter of HNovember 4,
1941, which reads as follows:

-

“Enelossd,herewith is a eopy ‘of letter
of Novenmber 3, 1941 from G, M. Forbes,
526 Cough Ave., Kirkwood, Missouri., 1
hand said copy to you with the request
that you previde me with your opinion

on the questions railsed by Mr. Forban

in s&ld letter," g

The copy of the letter to which you refar in your roquest
‘nda an rolmat o , . e

*I have held a Commission as a Notary
Public in the City of St. louis for
the past 4 years. My commlission will
8xpire on the 1353th day of leeember,
N : 1941 and 1 anticipate renswing seme.

"However, on the application for the
eommission, I note the phrase *I am
not holding en office of profit under
the United States.,'! I am at present
employed by the lMarine Hospltal in
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. Kirkwood and am wondering if this
rosition 11l interfere with my holde
ing a Notgry Commlssion for the coming
four yeaxrdq, as 1 am an employee of the
United Ligtes Government under vivil
Service rqgulsations. 1 have the consernt
of the Companding officer to renew my
commission, if 1 desire to do so.

"I would also like to inquire about the
status of my resldence and commission
at this time. I now hold a commission
for the City of St. Louis. Since my
appointmerit as a Wotery I have moved

to 8t,. Logylis County and would like my
Commiasior to be granted for the County
instead of the ity of St. Louis (it

is my understanding I could alsoc notarize
signatures of residents of the City of
8t. Louils ‘also.) Will it be necessary
for me to file an application forthe
appointment in the County or will it be
called a renswal of my applicetion and
 be made to apply to St. Louls County.®

7. APtiole XIV,Sention 4, of the Missourl Constitution -
provides: , ' o

"Ko person holding a&n office of pro-
fit under the United 3tates shall,
during his continuance in such offige,

" -hold any offlse of profit under this
State.”

Section 13360 R. S. Mo., 1939, provides how notaries
- are appointed, their term of office and gualifications.
Sald vection reads as follows:
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"“The governor shall eppoint and com=-
mission in each county and lnecorporated
eity in this state, as occasion may re=
quire, a notary public or notaries publiec,
who may perform 8ll the dutles of sueh

¢ office in the county for which sueh notary
ia eppointed and in adjoining counties,
Each such notary shell hold oifflce for
four years, but no person shall be ap=
pointed who has not attalned the age of
twenty-one yesars, and who 1s not a citi-
zen of the United States and of this state.
It shall be the duty of every such notary
when he performs an official act outside
his or her own county to state in his or
her certificate that the county in which
such act 1s performed adjoina the county
within and for which he was appointed and
commissioned.”

Douer on John's American lotary, (4 ed.) page 1, péram
graph 1, defines a "notary" in the following manner?

"A notary or natary public 1s an officer
appol:ted by the executive or other ap=
pointing power under the laws of diffsrent
states, having power generally to attest
writings for the purpose of establishing
their authenticity, to aumlnister oaths,
and to peiform similar dutiea."

Page &, paragraph 3, of the ssme work, has this to
say of notvaries in the United States:

"In the United States, notarles are
state officers, usually appointed by
the pgovernor. % i *
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What 18 an office of profit is well settled by reason
and authority. Mechem on Public Officers, Sectlon 13, Pags
10, states: :

"An office to which salary, compensation

or fees are atteched is a lucrative office,
or, as it 18 frequently called, an office

of profit. The amount of the salary or
compensation attached ia not material.

The amount attached is supposed to be an _
adequate dompensatlion and fixea the charec~ .
ter of thq~olilce as a lucrative one, or

an office of profit,"

In view of the jgbove, we are of the opinlon that a .
notary public holds lan office of profit under this state..
The queation that myst now be determined is, whether a
atenographer in theduploy of the Home Ownerst Loen Corpo=~
ration holds an offlce of profit under the United otates.

22 Ruling Case Law, 'Section 12, Page 380, distingulshee *
between a public office and & public employment, as follaws:

"It is somabi 08 seid that an .office is

& public charge or employment, but it
frequently becomes necessary to distlnguish
between a public office and a public em~
ployment: The term 'employment' 1s the more
comprehensive, and while an offlice 1s an
amployment, it does not follow that an em~
ployment is an offlce, - Thus, when an em-
ployment is & continuing one, which is
defined by rules prescribed by law, and

not by contract, such an employment 1ls an
office, and the person who performs it is
an officer, i i % R

" % % « But on the whole an officer
is distinguished from the employee in
the greater importance, dignity, and
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independence of his position, 1in being
required to take an official ocath, and
perhaps to glve an official bond, in

the more endurlng tenure, and in the fact
that the duties of the position are pre-
saribed by law. Furthermore, a merse
employee does not have the duties or re-
sponsiblilities of a publie offlicer.

2 S =5 PAY
) 2 v 1y

"It may be stated as a general rule
that & position is a public office

when it 1s created by law, with dutles
east on the incumbent which involve

an exercise of some portion of the
soverelgn power and in the performance
of which the publiec is concerned, and
which also are continuing in their
nature and not oceasional or intermittent;
while a public employment, on the other
hand, is a position which lacks one or
more of these elements, # i

Section 18, page 384, of the same volume, makes
the following distinctlon between an offlcer of the Federal
Government and a mere employees

"Under the constitution of the United
States in order to constitute a person
an offlicer of the l'ederal Government as
distinguished from a were employee, he
must hold his place elther by virtue

of an appointment oy tiie rresident,

or of one of tlie court, or of a head of
& department autihiorized by law to make
such appointment. Thus, a c¢lerk ap-
pointed by the ecretary of the Treasury,
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who 1is a head of such a department,
. 1la a public officer, and the seme is
true of an engineer in the naval ser-
vice appointed by the Secretary of the
Navy, DBut the commissioner of pensions
18 not the head of a department auch as
1s authorized to appoint orfleers, and
therefore a surgeon appointed by him has
"been held not to be a public officer,
And where there is no statute authorizing the
Secretary of the Navy to appoint a paymaster's
clerk, nor any act requiring his approval
of' such an appointment, end the regulations
of the navy do not require any such appoint-
ment or approval, a paymaster's clerk is not
an officer of the United States. Again,
the merchant appralisers appointed as umpires
in cases of dispute on the value of imported
goods aubjeet to customs duties cannot be
considered as publlic officers, especlally
in view of the fact that the original ap=-
peintment of one of them is made by the
lmporter alone, * # % ¥ 3

In the case of Robertson v. zZllis County, 84 5. ',
1097, &8 Tex. Clv. App. 146, the court sald:

"A 'nublic office! is the right, asuthority,
and duty creeted and conferred by law by
which, for a given perlou, e¢ither fixed

by law or enduring at tie pleasure of the
creating power, an individual is vested
with some portion of the sovereign functions
of the gjovernment to be exercised by him
for the benefit of the public (quoting and
adopting definition in iiechem on Public
uIficers, as approved in ximbrough ve
Bernett, 55 &, ¥. 120, 93 Tex. 501). 'As
sald by Chief Justice sarsnall, "although
an office is an e¢mployment, it does not
follow that every employment is an office,™
Mr. Mechem, in his work on ~fublic ufficers,
says: "The most i portant characteristic
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which distinguishes an office from an
employment or contract i1s that the
creatlion and conferring of an office
involves a delegation to the indivlidual
of some of the soverelgn functions or
government, to be exercised by him for
the benseflit of the publlei that some
portion of the sovereignty of the country,
elther legislative, executlve or judleisal,
attaches for the time being, to be exer-
cised for the publlc benefit. Unless the
powers conferrad are of this nature, the
individual is not a publie officer.'* %M

-In Fekete v, City of LEast St. Louils, 145 N. B. 693,
the court stated:

x i # An officer of the United States
is one who holds offlice by virtues of
appointment by the President or Ly heads
of departments authorized to make appoint-
ments, Us So.V. Mouat, 124 U, S, 30355 8
S5, ct. 50653 31 L. Ed. 463, citing U. S.

v. Germaine 99 U. 3. 508, 25 L. Ed. 4823
3 Cycs 818, = % & ¢ 4

The vupreme cCourt of .ilssourl in the case of ilastings
v. Jasper tounty, 314 Mo. l. c. 149, defines a public officer
as follows:

"A public office is defined to be 'the
right, authority and duty, created and
conferred by law, by which, for a given
period, either fixed by law or enduring

at the pleasure of the cre¢ating power, an
individual 1s invested with some portlon

of the sovereign functiona of the govern-
ment, to be exercised by him for the beneflt
of the public.' (Mechem, Public Officdre, 1}
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3tate ex rel., Walker Ve Eus, 135 Mo.
325, ) & 3 A G % i

From the foregoing authorities it is the opinlon of
this depertment that an employee of the Marine Hospital
in Kirkwood, lilssouri, is not an officeholder for profit
of the United States, but is merely an employee and
therefore 1s not disqualified by reason of the provisions
of Article XIV, Sesction 4 of the Constlitution of lilssouri
from holding the office of notary public in this Btate.
How turning to the second question set forth ili fthe opinion
request namely: Will it be neceasary for Hr. G. M. Forbes
to file a new applicatlion for the appointment of] notary
public inatead of a renewal of his present appoihtment;
and, thirdly: ©Shall he be appointed for St. Louls County,
his now present residence, instead of St. Louls City, as
is provided 1n his present commission?

, Now turning to your second question, the lourt In
the case of State Ex Inf. v. Williams, 222 Mo. 268, seld,
at 1. c. 277

" 2 = Vhere ths lew creates an office

and preseribes the langth of the term,with
no date fixed for the beglnning or ending

of “such term, and designates the powsr which
i1s vested to £1ill such offlce by appointment,
it necessarily follows that the appointive
power has the right to fix not only the
commencement of the term, but as well tle

end thereof, = & #% ¥ &

It will be noted from the readon of 3ection 13360, supra,
that the said isectlon provides: "Zach such notary shall

hold office for four years.” Therefore, it is our opinion
that a notary public's comunission must terminate immediately
upon the expiration date fixed in sald commission by the
Governor, which, in any cvent will not be for a period
longer than four years from the commencement thereof.
Whereupon, 1f such application is satisfasctory the Governor
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shall appoint and commission him for a period of four
"years from the date of the lssuance of the commiasion, and
it will of course be necessary for lir, rorbes to make the
necessary oath and furnish satisfactory bond as is pro-
vided by Sectlon 13364 R. 5. Missouri, 1839, which Ssctlon
we do not ceopy herein for the sake of brevlity.

Now turning to the third question we call attention
to the case of Silver v. K. C. S5t. L. & C. Ry., Coay 21
Mo. App. 5, 1. ceo 9, wherein the Court saidt

® 3 2 % Under our statute a notary
. public can only transact his official
business in the county for which he was
appointed and in which he resides. Sec-
tion 2123, Revised Statutes, authorizes
depositions to be taken without tiis

state by a notary public 'within the
government where the witness may be found.'?
We are informed Wy defendant's counsel that
in Illinois a notary publlic may execute

the duties of his office 1n any part of

the state, so long as hls residence is in
the county of his appointment. There was
no evidence, however, of this at the

trial. The statute of +llinois was not
introduced. There is no presumption to

be enterta.ned as to what her statutes

are, In those statea formerly subject

to the common law of Ingland the presump-
tion nere would be that the common law

is in foree there, DBut as 1llinois was

a part of the Loulslana purchaese and wasa
never subject to the common law of .ngland,
such presumption would not obtaln in matters
unere the common law was anpllcable. There
belng no proof of the 1illinois statute,

and there being no presumption as to what
her law 1s, we hold our own statute as to
the powers of the notary applicatle. Crone
v. Dawson (19 ilo. App. 214), and “hite v.
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Chaney (20 to. App. 388). Our statute
saying the deposition may be taken by

any notary 'within the government where
the witness may be found,' 1 think, means
any notary within the government, who 1is
quallfied and entitled to act, at the
place where the witness may be found. 1In
this state, as before =ald, he would only
be qualified to act in the county of his -
appointment."

Under thisstatute a notary public can only transact
nis official business ian the ccunty for which he was
appointed and in which he resides. It wlll be noted
from observing this case that this opinion was rendered
february 15, 1886 and since that time 3ection 13360, suprsa,
has heen amended, through the repeal of the old Section.
and en re-enactment of ‘the present Lection (See Laws 1919,
Paze 607). The materigl difference between Section 10360,
supra, and Section 2123 set forth in the wilver opinion,
supra, 1s that the present Section provides: "A notary
public or notaries pubXlc, who may perform all: the duties
of such office in the county for -whilch such notary ls
appointed and in adjoining counties." 1In other words,
the law has been broadened to glve a notary public the
power to notarize instruments 1in adjoining countles to
the one for which such notary 1ls appointed by the Gover-

. nor, and under the suthority of the silver case, such
notary must reside in tue county for which e 1s ap=
pointed and commissioned by the Governor,

Therefore, llr, Forbes should make appllcetion for
a notary commission for 4t. wouls County, that being the
county in which he resides, and wWill have suthority,
when commlissioned and duly qualifiea to transact his
offlcial buainess i.. suchh county and all adjoining coun-
ties thereto. ' ’

CONCLUSION,

We are of the opinion that an smployee of the kiarine
Hospival in iirkwoed, iilssouril, may be commissioned as
a notary public and that such cmployment is not an oiflce
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of profit as prohibited by irticle XIV, Section 4,
of the dlssourl Constitutlon.

Secondly, we are of the opinion that on the explrsa-
tion of & notary publie's commission that ell the powers
end dutles of the notary public cease and it is lncumbent
upon a person desiring to be a notary public to file & .-
new application and reeeive a new commission and again
make the oath and furnish the bond as is provided in Sege
tion 13364 R. 5. Miassouri, 1939.

_ Thirdly, we are of the opinion that a person apply~
ing for a notary public's commission may only be com-
missioned for the county in winich he residea and after
receiving such commission and having fully qualified may
transact hils offielal business 1in sueh county and all
adjolning counties thereto or in this particular case the
¢ity of St. Louls, likewise. ‘

Respeoctfully submltted

B. RICHARDS CREECH
Assistant Attorney General

APZROVED:

VANE Co LHURLO
(Acting) Attorney-General
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