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OFFICERS: -Notary Public - An employee of the Marine Hospital . 
of Kirkwooc.i., Mo., may be a notarJ public; (2) the 
powers of a notary public terminate at the expira­
tion date of his commission; (3) a person may 
only be commissioned for the county in which he 
resides and he shall have power to transact his 
official business in such county and all adjoining 
counties thereto. 

November 10, 1941 

Ron. Forrest c. Donnell 
Governor of Missouri 
Jer~erson City, Missouri 

Dear Governor Donnell: 

We are in receipt of your letter of November 4, 
1941, which reads as .follows: 

•Eneloaed herew1 th ia a oop7 of" letter 
·or November ~. 1941 :trom a. ll.- Forbe·•· 
&25 Couch Ave •• Kirkwood, Missouri. I. 
hand aaid copJ to you with the request 
that you provide me with your opinion 
on the questions raised by Mr. Forbea 
1n at\ld l~tter • " . 

<~ ~ co:qy or tQ.e .letter to which you ret'er in your _request_ 
•"J~ta4a ·••· 1'oll0w•• ... ~:..;_. •::-··. . - . ,..,.- .. '•': 

ttl have held a Commias1on as a Notary 
Pub11c in the Cit~ ot st. 'Louis for 
the paat 4 years. My commission will 
exp1r• on the lath day o£ December. 
1941. aad I anti.c1pate renewing aame. 

"However. on the application tor the 
comm1aa1on. l note th-ephraae •I aDI 
not holding an ortic.e or profit under 
the. Un1 ted Ste. tea • -t I am at preaen t 
employed by the Marine Hospital in 
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Kirkwood mld am wondering if this 
position ll inter.fere with my hold­
ing a l'k>t y Commission f'or the coming 
four year , as I am an employee of the 
United ::>t tes Government under vi vil 
service r ulations. I have the consent 
of the Co anding officer to renew my 
commission, if I desire to do so. 

"I would ~so like to inquire about the 
atatua o:f 1my residence and commission 
at this t~e. I now hold a commission 
£or the C~~ty of St. Louis. Since my 
appo.·intmert as a .Notary I. have moved 
to st. Lo s CQunty and would ~ike IAJ. 
CGDUn1aa1o . to be granted for the County 
1natea.ci or the City o£ st. Louis (it 
1a my understanding 1 could also notarize 
signatures of residents o~ the City of 
st. Louis also.) W111 it be neeeasacy 
tor me to .file an application t'orthe 
appointment in the County or will it be 
call.ed a ~enewal of my application anll 
be made to apply to St. Louis County." 

-:' J,rtlole XlV,Seetion 4.t or the Misaou.P1 Conat1tut19D· •· 
. _. prov14••• 

· ..... ' 

"io person holding an of~ice of pro­
fit under the U11ited .itates shall, 
during .his continuance in such of.f1ce. 
hold any office of profit under thia 
State." 

Section 13360 R. s. l4o., 193g, provides how notari.as 
are appointed., their term o£ o.t'i'1ce ·and qual1.t1eat1ona. 
Sai.d ~ection reads as t'ollows: 
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'~e governor shal~ appoint and com­
misa~on in each county and incorporated 
city in this state~ as occasion may re• 
quire. a notary public or notaries public, 
who may perform all the duties of au~ 

• office in the county for which such notary 
ia appointed and 1n adjoining eountiea. 
Each sueh ~tary shall hold o1'i'1ce tor 
tour years • but no person shall, be ap­
pointed who has not attained the age or 
twenty-one years; and who is not a citi~ 
zen o! the United States and o! this state. 
It ahall be tho duty of every such notary 
when he performs an official act outside 
his or her own _county ·to state in his or 
her certificate that the county in which 
suen act is performed adjoin• the county 
within and for which he was appointed and 
commissioned." 

~· ·. 

Douer on John's American .Notary, (4 ed.} page 1 1 para-­
graph 1, defines a "notary" in the .following manner: 

ttA notary or notary p,.lblic is an of.t"ioer 
appoL_ ted by the executive or other ap­
·poln ting power under ·the laws of dif'f erent 
states, having power generally to attest 
writings for the purpose of establishing 
their authenticity, to aaminister oa-chs, 
and to pe:L..form similar dutiea.n 

Page 3• paragraph 3, of the same work, has this to 
aay oi' no-caries in the United States: 

"In the United States, notaries are 
state of.t"icers, usually appointed by 
the t;overnor. -~~ if- -lf- -'.t- •• 
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What is an of'i'ice of prof'1.t is well settled by reason 
and authority.. Mechem on Public O:f1'1eera, Section 13. Page 
10., states: 

"An office to which salary, compensation 
or f'eea are attacb..ed is a lucrative ot'.t'ice, 
or .. as .it is frequently called,. an C>r.fice 
or profit. The amount of the salary or 
compensation attached ia not material. 
The amount attached ia supposed to be an 
adequate ~mpensation and fixes the Charac­
ter o:f· th.t\ oft'iae as a lucrative one, or 
an office ~or profit." 

In view of the bove, we are of the opinion that a 
notary publj.c holds an office of pro£1 t under this state •. 
The question that m st now be dete~ined is• whether a 

. stenographer in the ploy ot the ·Home Owners t Loan Corpo• 
ration holds an o£f~ce of prot1t under the United States. 
22 Ruling Case Law • ~Section 12 •· Page .380 • d1at1ngu1ahee ,,;. ; 
between a public o.ffice o.nd a public employment; a.a f'ollows: 

"It is sonietinea said that an:office is 
a public charge or employment, but it 
frequently becomes necessary to ~istinguish 
between a public o1'1'ice and a public em­
ployment. The term 'emplo1JDentJ is the more 
cor:;prehensive. and while an of.fiee is an 
employment, it ~oea not follow that an em­
ployment is an office. · '.i.;hua. when an em­
ployment is a continuing one; which is 
defined by rules prescribed by law; and 
not by contract. suah an employment is an 
office. and the person who performs it 1s 
an officer. * * * * ~ ~ * * 
11 * * ~- But on the whole an o.fficer 
is distinguished from the employee in 
the greater importance. dignity, and 
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independence of his position. in being 
required to take an official oath,. and 
perhaps to give an official bond.. in 
the more enduring tenure~ and in the fact 
that the duties of the position are pre• 
scribed b~~ law. Furthermore,. a mere 
employee doea not have the dut~ea or re­
sponsibilities of a public oft'icer. 

-,{' 

"It may be stated as a general rule 
that a position is a public orfice 
when it is created by law, ~~•ith duties 
cast on.the incumbent which involve 
an exercise of some portion of the 
sovereign power and in the performance 
of which the public ia ooncerned11 and 
w~ch also are continuing in their 
nature and not occasional or intermittent; 
while a public employment, on the other 
hand. is a position which lacks one or 
more of these elements •. * * * " 

Section 18. page 384~ of the same volume, makes 
the following distinction between an officer of the Federal 
Government and a mere employee~ 

"Under the constitution of the United 
States in order to constitute a person 
an officer of the Pederal · Govermaent as 
distinguished from a mere employee, he 
must hold his place either by virtue 
of an appoint:::-;wnt of -~.l:e ~)resident, 

or of one of' the court, or of a head of 
a department authorized by law to make 
such appointment.. Thus, a clerk ap­
pointed by the ~;eeretary o!' the Treasury, 
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who is a head o£ such a department, 
ia a public otricer~ and the same ia 
true of an engineer in the naval ser­
vice app~inted by the Secretary of the 
Navy. But the commissioner of pensions 
is not the head of a department such as 
is authorized to appoint officers, and 
therefore a surgeon appointed by h~ has 
been held not tG be a public officer. 
And where there is no statute authorizing the. 
Secretary o£ ~e Navy- to appoint a paymaster 'a 
clerk, nor any act requiring his approval 
of such an appointment, and the regulations 
of the navy do not require any such appoint­
ment or approval. a paymaster'• clerk ia not 
an o£f1cer of the United States. Again, 
the ~erchant appraisers appointed as umpires 
in cases of dispute on the value· o:r·imported 
goods subject to customs duties cannot be 
considered as public officers, especially 
in view of the fact that the original ap­
pointment of one of them is made by the 
:Lnporter alone. ~" * * ·;t. ~:- n 

In the case of Robertson v. i,:;llis County~ 84 s. ~~. 
1097, 38 Tex. 01v. App. 1.46, the court said: 

"A 1,!:>Ubl:lc office' is the right, authority, 
and duty created and conferred by law by 
which, .for a c;iven periou, either fixed 
by law or enduring at tr.1e pleasure of the 
creating power, an individual is vested 
with some portion of the sovereign functions 
o.f·the government to b~ exercised by him 
for the benefit of the public (quotir~ and 
adopting de.f'ini tion in 1-~echem on Public 
Jfficers, as approveu in .1.\:imbrough v. 
Barnett, 55 s. w. 120, 93 Tex. 301). 'As 
said by Chief Justice .aarshall, "although 
an office is an employment, it does not 
follow that every employment is an office• 11 

Mr. T\lechem,. in his work on Public :.Jfficers, 
says: 11 'rhe most i_ .portant characteristic 
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which diat1nguishea an office f~om an 
employment or contract is that the 
creation and conferring of an office 
involvea a delegation to the individual 
of some of the sovereign funetiDns or 
government, to be exereiaed by ~ for 
the benefit of the publ1cl that some 
portion or the sovereignty of the eountry, 
either legislative, executive or judicial, 
attaches .for the time being,. to be exer­
cised for the public benefit-.. Unless the 
powers conferred are of this naturel. the 
individual is not a public officer.'!'* {1-" 

·In Fekete v. City of Eaat st. Louis, 146 1-I. E. 693,_ 
the court stated: 

"* * ~ An officer of the United States 
is one who holds- of.t'ice by virtup o:f 
appointment by the President or cy heads 
of departments authorized to make appoint­
ments, u. s.,v. Mouat, 124 u. s. 303; 8 
s. ct. 505; 31 L. Ed. 463, citing u. s. 
v. Germaine 99 U. s. 508, 25 L. Ed. 482; 
3 eye. 818. * * * * * " 

'.L'he uupreme Court oi' :.Iissouri in the case of 1lastings 
v. Jasper County, 314 Mo. 1. c. 149~ defines a pub~ic officer 
as follows: 

"A public office is defined to be 'the 
right. authority and duty, createu and 
coni'erred by law, by which, for a given 
period, either fixed by law or enduring 
at the pleasure of the cr~ating power, an 
individual is· invested with some portion 
of. the sovereign functions of the govern­
ment, to be exercised by him for the benefit 
of the public.' (Mechem, Public Officer&, 1; 
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State ex rel. 1f1alker v. Bus,. 135 Mo. 
325. ) ~,. ~~ -~· ~:~ * -.. · ,. 

From the foregoing authorities it is the opinion of 
this department that an employee of the Marine Hospital 
in Kirkwood, l;Iissouri, is not an of'f'iceholder for prof'it 
of the United States·,. but is merely an employee and 
there1'ore is not disqualified by reason of the provisions 
of Article XIV, Section 4 o~ the Constitution of,, 111asour1 
fran holding the of.fice of notary public in this fjtate. 
Now turning to the second question set forth L1 the opinion 
request namely: Will it be necessary for M..r. G.\ M. Porbea 
to file a new application for the appointment o~notary 
public instead of a renewal of his present appoihtment; 
and, tl1irdly: Shal.l he be appoi11ted for st. Louis Com1ty~ 
his now present residenee 6 instead or st. Louis City,. as 
is provided 1u his present comm1ss1onf · 

Now turning to your second question, the , Court 1n 
the case ot.State Ex Int. v. W11~1ama, 222 :Mo. 268, aa.1d, · 
at 1. c. 2,..,, 

"* .z.~ -:::. Where the law createa an ot'..t'1ce 
and preseribes the length of the term,with 
no date fixed for the beginning or endihg 
o:f ··such term, and designates the power which 
is vested to fill such office by appointment, 
it necessarily follows that the appointive 
power has the right to fix not only the 
commencement of the term, but as well tiE 
end thereof'. -):· ~:- .;c- ~t- -::· n 

It will be noted from the r6adon of 3ection 1~360, supr&• 
that the said ;~ection 9rovides: u'.Each such notary shall 
hold office for four years. 11

_ There1'ore, it is our opinion 
that a notary public 1 s commission must terminate im:r •. ediately 
upon the expiration date fixed in said cownission by the 
Governor, which, in any event will not be for a period 
longer than rour years from the commencement thereof. 
'Nhereupon,. if such application is satisfactory the Governor 



Hon. Forrest c. Donnell (9) No\ember 10, 1941 

shall appoint and commission him for a period of four 
years from the date oi' the issuance of the commission, and 
it will or course be necessary for M1•. ~·orbes to make the 
necessary oat~ and furnish satisfactory bond as is pro­
vided by Section 1:3564 R. :J. Missouri, 1939, which Section 
we do not copy herein for the sake of brevity. 

Now turning to the third question w·e call attention 
to the case of Silver v. K. c. st. L. & c. Ry.; Co., 21 
Mo. App. s. 1. c. 9, wherein the Court aaid: 

" if- * * Under our statute a notary 
. public can only transact his official 
business in the county for which he waa 
appointed and in which he resides. Sec­
tion 2123, Revised ~tatutas, authorizes 
depositions to be taken without tlus 
state by a notary public 'within the 
government where the witness may be .found.' 
We are informed by defendant's counael that 
in Illinois a notary public may execute 
the duties of his office in any part of 
the state, so long as his residence is in 
the county of his appointment. There was 
no evidence, however, of this at the 
trial. The statute of illinois was not 
introduced. 'rhere is no presumption to 
be enterta2ned as to what her statutes 
are. In those states formerly subject 
to the common law or England the pres~~p­
tion here >Tould be that the common law 
is in force there. But as Illinois was 
a part of the Louisiana purchase and was. 
never subject to the conunon law of .:::b.gland, 
such preswnption would not obtain in matters 
':r.ilere the co::J.r.lon law ':raa anplicable. :::nc;re 
being no proo~ of the Illinois statute, 
and there being no presumption aa to what 
her law is, we hold our own statute as to 
the powers of the notary applicable. Crone 
v. Dawson (19 Mo. App. 214), and ~.:hite v. 
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Chaney (20 Mo. App. 389). Our statute 
saying the deposition may be taken by 
any notary 'within the government where 
the witness may be .found,' I think• means 
any notary within the government, who is 
qualified and entitled to act, at the 
place where the witness may be found. In 
this state, as before said, he would only 
be qualified to act in the county. of his· 
appointment." 

Under thisstatute a notary public can only transact 
i:1is official business :i..n the county for which he was 
appointed anu in which he resides. It will be noted 
from observing this case that this op.inion was rendered 
Pebruary 15, 1886 and since that tinie section 13360,. supra, 
has been amend&d• through the repeal of the old Section 
and an re-enactment o~ 'the present :Jection (See Laws 1919, 
Page 607). The materi~l difffrrence between Section 10~60, 
supra, and Section 2123 set forth in· the u11ver opinion~ 
supra, is that the present Section provides: nA notary 
public or notaries public • who may perform all-~. the dut1ea 
of such office in the county f'or·which such notary is 
appointed and in adjoining col.Ulties." In other words, 
the law has been broadened to give a notary public the 
power to notarize instruments in adjoining· counties ·to 
the one for which such notary is appointed by the Gover­
nor; and under the authority of. the Jilver caaet such 
notary must reside in the county for which he is ap• 
pointed and commissioned by the Governor. 

Therefore, Lir. Forbes should make application for 
a notary commission .for .:,jt • ..wouis county, that being the 

county in which he resides, and will- have authority,. 
when com.11issioned and duly qualif1ea. to transact his 
official business L. such county and all adjoining coun-
ties thereto. , 

CONCLUSION. 

'iie are of the opinion that an employee oi' the Larine 
Ho spi t,al in Eirkwoo<i, ::assouri, may be commissioned as 
a notary public and that such employment is not an office 



Hon. Forrest c. Donnell (ll) November 10, 1941 

of profit as prohibited by Article XIV, Section 4, 
of the i-Jissour1 Conatitutiari. 

Secondly, we are o~ the opinion that an the expira­
tion of a notary public's commission that all the powers 
and duties of the no·tary public cease and it is incumbent 
upon a person desiring to be a notary public to file a _,,_,,. 
new application and rece.i ve a new aommisaion and again ~' · · 
make the oath and furnish the bond as is provid.ad in Sec­
tion 13364 R. s. Missouri, 1939. 

Thirdly, we are of the opinion that a person apply­
ing for a notary public's commission may only be com­
missioned for the county in which he resides and after 
rea.eiving such commission and having fully qualified may 
transact his ot'fieial business in such county and all 
adjoining counties thereto or in this particular case the 
City of St. Louiat likewise. . 

V .A1~b c. l]iUhLJ 
(Acting) Attorney-General 

Respectfully submitted 

B. RICHARDS CREECH 
Assistant Attorney General 


