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Present incumbent of the office of Grain Warehouse 
Commissioner is entitled to remain in office until 
April 15, 1943. 
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24 
_ We are 1n Peoe1pt of 70ur requeat tor a.n opinion, 

.r.tar date of october 25th, 1~1, 'wbieh read.a · aa tollowa a 

uon May 16, 1939, a 1fal"ehouae Com­
~saioner .waa appointed tor a term 
ending April 15, lt4:s;. an4 until 
his aue·oeaaor ia appointed arid 
q,ualtti-.4. on octoba- 10, .1,.941, 
HoWI.e Bill No. ·1t1 b.aame law. 
(Un ot MuaQ\1111 tor l94l, page 
373). · Section. 4 ot 'did. law, pqe 
376, prov14ea that it ahall b• \he 
duty ot the Governor .to appoint a 
. au1 table per•·on, to_ be oonfll"med bJ 
the Senate, who •hall 'be known aa 
the 0J.'a.1n -Warehouae CODl!liiaaioner. 
·tor the State of JU:aa our!, whOite 
tel""JD. or aervice aa auch ahal.l con­
tinue tor tour yeara from the 4ate 
o-t h1a appointment' UD.leaa raovd. 
tor cauae. · 

"I ruptothl,ly requeat an opinion 
tr~ JOUI' otfiee on the folLowing . , 
que1t1orn Sb,ould the Gayen.ol" _liofl 
appo1nt • OoJr.llti• aicm• \tdiz. 'the ' 
proT1a1ou ot Seetf:mi '• pqe 3'75, 
o£ the Lha ot ~iaacnu-1 ~OJ' 1941, 
or doea the -commtsaloner •ppo1rited, 
aa aboYe at&ted'o:a lla7 16,_19~9, 
continue ln . offiea und.w aueh ap-
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I . pointment until April 15, 1943 and 
until hia successor is appointed 
and quali:f'ied?" 

The two main and principal sections Which are in 
luue in this opinion·are Section 14622, R. s. Mo. 1939, ..a Section 4, Laws of 1941,. page 3?:3., · 

·Section 14622, R. s. Mo. 1939, reads as follows: 

"The governor shall, by and with 
the advice and consent of the 
senate, appoint the warehouse com­
missioner for a ter.m of' six years, 
such term to begin on the date of 
the taking effect of thia article. 
Upon the expiration of said term, 
and thereafter, a commissioner shall 
be appointed for four years from the 
ttme of his appointment and~ualifi­
cation and shall serve until his 
successor ia appointed and qualifies. 
Any vacancy occurring by ranoval, 
resignation or death, shall be filled 
by the gove~nor tor the unexpired 
term." 

Section 4, Laws or Missouri 1941, page 3'73, reads 
aa follows: 

~~It shall be the duty ot the Governor 
to appolnt a sui table person,-· to be 
confirmed by the Senate, who shall be 
known as the Grain Warehouse Commis­
sioner for the State of Missouri, 
hereinafter referred to as 'the Com­
missioner', whose term of service a.s 
such shall continue tor four years 
from the date Qf his appointment un­
less removed for cause,. Said Commis­
sioner Shall not, directly or indirect­
ly, be interested in buying or selling 
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grain either on his own account 
or for others, nor shall he be 
directly or indirectly interested 
in handling or storing grain as a 
public warehouseman or on private 
account during his ter.m or office. 
Any vacancy occurring by- removal, 
resignation or death shall by and 
with the consent of the Senate be 
filled by the Governor £or the un­
expired term." 

It will be noticed in comparing the above two sections 
that they are similar in every respect as to the mode of 

· appointment and 'tenure of of:fice. Section 4, supra, slightly 
•odi:fiea the name of the Commissioner as set out in Section 
14622, supra, the difference being that in Section 14622, the 
Commissioner is designated as the Warehouse Commissioner and 
in Section 4, supra, the Connnisaioner is designated the Grain 
Warehouse Commissioner. · 

Section 4 is one of the tit~y~nine sections·contained 
in the 1941 Act, which act, according to the title, repealed 
Article l o:r Chapter 109, Revised Statutes of Missouri li39, 
we find that most of the sections from 14621 to 14685 inclu­
•ive, hav& been retained and only slightly modified in a few 
·aeetions under the Act of 1941. It has been held that in 
this·ste.te where a statute has been repealed and re-enacted 
in the same session without a radical change in the contents 
tt is considered the same as a continuation of the former 
law. In the case o£ State v. Ward, 40 s. w. (2d) 1074, para. 
10 ... 11, 328 Mo. 658, the oourt, in holding that a repeal and 
Pe-enactment of a aection in the same aeaa1on is but a con­
tlnuatlon of the previous se~tion, said: 

"III. The point that the repeal by 
the F1!'ty-1'i.fth General Assembly in 
1929 of section 5596, R. s. 1919, , 
and the en~t.etinent in lieu· thereof 
or a new section to be known as 
section 5596 {Laws 1929 p. 217 (now 
Rev. St. 1929, Sec. ·8246~~ ter.minated 
the two year closed season voted by 
Harrison county 1n 1928, is without 
merit. 
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"In Brown v. Ivit:~:rshall, 241 Mo. 
707, 146 s. w. 810, loc. cit. 815, 
this court ruled: 'A subsequent 
act of the Legislature repealing 
and re-enacting, at the same time, 
a pre-existing statute, is but a 
continuation of the latter, and 
the law dates from the passage of 
the first statute and not the 
latter. State ex rel. v. Mason, 
153 Mo. 23, loc. cit. 58-59, 54 s. 
w. 524; State ex rel. v. County 
Court, 53 Mo. 128, lac. cit. 
129-130; Smith v. People, 47 N.Y. 330.'" 

Also in the case of' State v. Bradford~ 285 s. w. 496, 1. c. 
500, para. 8, 314 Mo. 1. c. 697, the Supreme Court of this 
State, even where a modification of a section repealed and 
re-enacted was held to be a continuing law of the former 
section, and said: 

"While the act of 1921, page 206, 
purports to repeal section 3973 
of Revised Statutes 1919, yet, as the 
same law was re-enacted with a modi­
fication, it .is simply an amendment 
of' the law of 1919, and is a continu­
ation o:f the latter as amended. Brown 
v. Marshall, 241 Mo. loc. cit. 728, 
145 s. w. 810, and cases cited; State 

·ex rel. v. Jost, 269 Mo. loc. cit. 
25S, 191 s. w. 38, and cases cited.n 

Also in the case of F~own v. Marshall, 241 Mo. 707, 1. c. 
727, 728, the court said: 

"Not only was said order of July 28th 
fixing said terms valid when made, 
but it remained ao during the entire 
period covering the administration of 
Lewis V. Bogy's estate. This is true 
because the Act of 1877 only purported 
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to repeal (quoting), 'all acts and 
parts of acts inconsistent with 
this act.' (See section 20 of that 
act.) 

"Clearly there was nothing incon­
sistent between section 9 of the Aot 
of 1855, and section 7 of the Act of 
1877, both of which have been prev­
iously quoted. Bach in express terms 
and almost in the same language auth­
orize the various probate courts of 
the. State, by order, to change the 
stated terms thereo..f, to such times 
as the judges thereof may deem best 
and most convenient for the trans­
action of the business therein. 

"But independent of that, there is 
another sound rule of statutory con­
struction whieh governs this case, 
and that is, a subsequent ac\ of the 
Legislature repealing and reenacting, 
at the same time, a pre-existing 
statute, is but a continuation of 
the latter, and the law dates from 
the passage of the first statute and 
not the latter. (State ex rel. v • 
.Mason, 153 Mo. 23, 1. c. 58-59; State 
ex rel. v. County Court, 53 Mo. 128, 
1. e. 129-130; Smith v. People, 47 

· N. Y. 330." 

And, on page 739 the court in that case stated: 

"'The legal effect or the sepattation 
of the city and county was a division 
of the old county of St. Louis into 
two counties, the one, namely, the 
city of st. ~ouis, having within its 
borders the seat of. government; while 
it may not have continued to be the 



Hon. Forrest c. Donnell -6- oct. 28, 1941 

identie~l entity as the old county, 
and while the form of its govern­
ment thereafter was different £rom 
what it was before, it was at least 
the continuation of and successor· 
to, for legal purposes, the old 
county, and its government the suc­
cessor, in so far as the same 
functions were provided to be per­
formed, of the old government; the 
courts, except the eounty cou~t, 
which was expressly abolished, re­
mained the same and retained the 
same habitation and jurisdiction." 

This case was followed in the ease of State ex rel. v. Jost, 
269 Mo. 248. In the ease of State ex rel. v. Mason, 153 Mo. 
23, the Supreme Court held that where one act specifically 
stated repealed a previous act and, at the same session the 
same act in t:be same f'orm was readopted, it was an amendment 
and not a renoal of the previous aet. The court in that case, 
at page 58, said: ~ 

"That the Act of 1899 continued the 
then system an.(l ••• merely an amend.­
ment of that.law is obvious notwith­
standing the use of' the formal words 
repealing the Act of 1860 and 1861 
and amendments and re-adopting the 
s~e in the form of a new law. 

ttThe new law must be construed as a 
continuing act as to all the provisions 
which were carried forward tram the old 
to the new." 

Alao in the case of State ex rel. v. The County Court of 
Vernon County, 53 Mo. 128, 1~ c. 131, the court said: 

"The act of 1873 is really nothing 
more than a revision of the act of 
1872. Some of/the provisions 1n the 
two acts are identical, and they all 
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relate to the same subject matter. 
The purpose of the later enactment 
w.as to remedy defeats that were 
supposed to exist in the former. 
The subsequent law was not designed 

·to interrupt the continuity of the 
first act, so as to avoid or annul 
proceedings commenced under it. 

HBy the first section of article 17, 
in the aet ot 1873, (Sess. Acts, 
1873, p. 120,) it is provided, that 
the County-court in each county 
having adopted the township organ• 
ization, at their first meeting after 
the adoption of the act shall proceed 
to district their respective counties, 
a& directed in article fifteen, for 
the purpose of electing County Court 
judges, and shall appoint a day for 
the purpose ot electing the same. 
Then after making various provisions, 
not necessary to be here noticed, the 
6th section declares, that an act 
entitled, 'an act to provide for the 
organization of counties into municipal 
townships, and to further provide for 
the local government thereof,' approved 
March 18, 18'72, is hereby repealed. 

111l'his last section does, in terms, 
·repeal the former law, but the effect 
is not to be ascribed to it of completely 
annulling all proceedings commenced when 
the tor.mer law was in force. The first 
section, which explains and prescribes 
the mode of executing the act, says, the 
County Court in each county having adopted 
the township organization of this State, 
at their first meeting after the passage 
of this act &hall proceed, etc. As a law 
existed providing for township organiza~ 
tion before, and the provision for putting 
it in force is essentially the same in 
both acts, the latter law must be construed 
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as a mere continuation of the 
former, and one vote of the people 
is sufficient. But after the pass" 
age of the act or 1873 all subsequent 
proceedings must conform to it." 

46 Corpus Juris, Section 30, page 934, in stating the 
rule, said: 

"And since every public office ia the 
creation of some law it continues 
only so long as the law to which it 
owes its existence remains in force." 

under the facta in the present case Section 4 did not 
annul or repeal the method and the tenure of office of the 
Commissioner. 46 Corpus Juris at page 935, also in stating 
the rule, said: 

"While a civil aervice law does not 
preclude the legislature from abolish­
ing in good faith an office whose in• 
cumbent is under the protection of such 
a law, such a law cannot be avoided by 
abolilhing the office and creating a 
new one with duties substantially the 
same, to which new offic~rs are ap-

. pointed." 

In the State of Texas the Court of Civil Apueals in the case 
ot Bennett v. City of Long View, 268 s. w.-i. c. ?88, said: 

"Every public ot:f"iee is 'the creation 
of some law, and continues only so 
long as the law to which it owes its 
existence remains in .force." 

22 R. c. L. page 581, See. 296, states the rule as 
follows: 
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"'l..'" -1~ ~~ Yet the better opinion is 
that while the legislature may 
abolish an office and thereby 
abrogate the rights and·duties 
of the officer it cannot leave 
the office standing and abolish 
the o~ficer, Not only is a statute 
which legislates an officer out of 
office in the middle of his term, 
and devolves his duties and emolu­
ments on another, uneonatltutional, 
but the legislature cannot take from 
a constitutional officer the substance 
of' the office itself, and transfer it 
to another, who is to be appointed in 
a different manner and to hold the 
office by a dirferent tenure from that 
which is provided for by the constitu­
tion. The powers, author! ty and 
jurisdiction pf. an office are insepar­
able from it~ ··Hence while the legis­
lature may diminish the aggregate 
amount of duties of a judge, by the 
division of his district, or otherwise, 
it must leave the authority and juris­
diction pertaining to the of'fice intact. 
And where a state constitution provides 
tor the elect~on of sheriff's, fixes the 
term ot office, etc., but does not de~ 
fine what powers, rights and duties 
shall attach or belong to the office, 
the leg~slature has no power to take 
from a sheriff a part of the duties 
~d functions usually appertaining to 
the office, and transfer it to an 
officer appointed in a different m~er 
and holding the office by a different 
tenure. A transfer within the meaning 
of a constitutional provision prohibit­
ing it during the term of e.n incumbent, 
and not an abolition of the of'f'ice of 
prison superintendent, is effected by a 
statute incorporating a prison, abolish­
ing the office of' superintendent, and 
placing the management under directors, 
where the prison and' the duties of man­
~gemen~ are essentially the a~e after 
aa. before the passage of the statute. -lt- *'f 
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Under the facts in the present request it cannot be 
held that the legislature abolished the incumbent of the 
of.fice o.f Commissioner •. In the case of Malone v. Williams, 
118 Tenn. 390, 103 s. w. 798, 121 A.S.R. 1002, the court, 
at page 476, said: 

"'In the case at bar, however, it 
will be noticed that, within a .few 
days of the passage_ of the ordinance 
which a-ppellants claim abolished the 
office, another one was passed pro­
viding for the same office, that 
both ordinances were published on 
the aame day, and that on the day 
previous to the publication, another 
person was appointed to fill the 
office. This shows that before the 
ordinance which is elaimed to have 
abo.lished th~ office eould become 
operative, the same of.fice was again 
created ••••• It is too cl"ear,.for 
~gument that the real purpose and 
design was, not to abolish the office, 
but to get rid of one incumbent to 
make room for another. The method 
pursued to effect the removal is not 
such as cammebds itself to a court of 
justice. An officer whose tenure is 
during good behavior, or who can only 
be removed for cause, cannot thus be 
·legislated out of office. People y. 
McAllister, 10 Utah; 357, 37 Pac., 
578; Pra€'€ v. Board; 15 Utah, 1, 49 
Pae., 74'7 J Heath v. Sal.t Lake ~i tz, 16 
Utah, 374, 52 Pacq 662;Trit v. Swann, 
16 Utah, 483, 52 Pao., 1092~' -

"The same rule 11 l,ait,l down in Kentucky, 
I~ Adams ~· Roberts it is said: 

"'Though the legislature is given the 
power to abolish the office of common­
wealth's attorney in this State, until 
1 t does so it cannot abolish the tenure 
of any rightful incumbent of the office. 
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He might be impeached, but not 
legislated out of office. Cooley's 
Const. Lim. {6th FA.), 482; Black, 
Const. Prohib., p. 119, see. 99.' 
83 S. IN., 1035, 1037, 119 Ky., 364. 

"To the same effect is State v. Wiltz, 
11 La. Ann., 439, wherein the-court 
said: 

"'It 1a inadmissible to say that a 
person holding an existing office 
under a fixed tenure can be removed, 
or that his regular t-erm of' office 
can be abridged, by an ordinary act 
of the legislature other than an act 
abolishing the office.' 

"The same rule obtains in this State • 

The court further, at page 479, saidz 
.. 

"The court held that the foregoing 
act simply changed the ns.m.e of the 
office, leaving its duties intact, and 
devolved those duties upon a person 
other than the incumbent at the time, 
and did not 1n· fact abolish the office, 
but was an abortive attempt to legis­
ia..te the incumb~nt out of o.ffice. It 
was held that this could not be done." 

In construing the intention of the legislature one must 
investigate into the history and purpose of the act. Section 
34, Article IV, of tb.e Constitution, reads as f'ollows: 

"No act shall be amended by providing 
that designated words thereor be stricken 
out, or that designated words be inserted, 
or that designated words be stricken out 
and others inserted in lieu thereof; but 
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the words to be stricken out, or . 
the words to be inserted, or the 
words to be stricken out and those 
inserted in lieu thereo.f, together 

· with the act or section amended, 
shall be set forth in full as amended." 

Under the above section it would have been necessary in the 
drafting of the new act under the laws of 1941 to amend 
Article 1 of the old act in Chapter 109 of the Revised 
Statu~e' of Missouri, 1939, by statihg specifically the 
designated words stricken out or the designated words in• 
serted and the words to be inserted in lieu of the words 
stricken out. The act con.tained in Article I, Chapter 109 
of the 'Revised Statutes of Missouri, 1939, affected by the 
act o.f 1941 consists of sixty-four sections and in order to 
amend the act of Article 1, Chapter 109 Revised Statutes of 
Missouri 1939, the person who drafted the act of 1941 repealed 
and re-enacted all of the sections except a slight few. The 
purpose of ·the repealing and re-enacting, which, according to 
the above authorities was an amendment and a continuation oi 
the old law, was to consolidate several of the sections within 
one section and to delete certain obsolete sections contained 
in the act of 1939. This repeal and re-enactment could be 
considered as a non-legislative revision of Article 1, Chapter 
109, Revised $,tatutes of Missouri 1939. That the purpose of 
th~ act Bhould'be considered in a construing of the act was 
held in the ease of Artophone Corporation v. Coale, 133 s. w. 
(2d) 343, para. 2-4, where the court said: 

"-•The primary rule o:f construction 
of statutes is to ascertain thelaw­
makers1 intent, from the words used 
if possibleJ and to put upon the 
language of the Legislature, honestly 
and faithfully, its plain and rational 
meaning and to promote its object and 
nthe manifest purpose of the statute, 
considered historically," is properly 
given consideration.• C~ins v• Kan­
sas City P~blie Service Co., 334 Mo. 
672, 684, 66 s. w. 2d 920, 925 (7""'10)." 
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The above case was followed by Betz v. Columbia Telephone 
co~, 24 s~ w~ (Bd) 224. 

In the case ot" the appointment of a Clerk of the County 
Court under a law 1n force in 1919, which waa repeal&d and 
re-enacted by the Laws ot 1921. in the State of Nebraska, the 
Supreme Co't.lrt in that ease, which was Ford v. Boyd County, 
197 N. w. 953, 1. c. 954, sa.id in paragraph 3 aa £ollowa: 

''Defendant contends that plaint itt's 
appointment was 'Valid only until the 
taking effect of seotion 2396, Camp. 
st. 1922, and that theree.ftezt she waa 
not authorized to act as clerk of the 
county e~t, because she was not 
reappointed and the:re was no approval 
of the appointment nor salary fixed 
by the county board after the new act 
~o()k effect. We thi~ this position 
is tw:t~nable. The law in f.Drce in 
1919 authorized the appointment of an 
assistant to act as clerk of the county 
eo~t, and f'urth&r provided that such 
appointment should be approved and 
salary fixed by the co1.mty board. While 
the law or 1919 was repealed, yet these 
provisions, in effect, we~ carried 
:forward ·and N-enacted into the law of 
1921. ,,The pt>oVisiona ot section 2395, 
~elatlVJ) to the appointment of a clerk 
of the 'county court and the fixing of 
salary, was but a continua&lon of the 
law previouely in foroe. nder the 
circumstances, no new appointment was 
necessary. Gage County v. Wright, 86 
Neb- 34'7, 125 N. VV. 626, 36 Cyc. 1223." 

In a Kentucky case, which was State Insurance Board 
of Kentucky v. Greene, 213 s. w. 218, the re-enactment o:t: 
the section :repealed read as follows: 

"That section '762d, of Car~oll's 
Edition of the Statutea of 1915, relat­
ing to the creation of atate ilUiuranee 
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board, the creation or aecreta.r7 
of said board and the appointment 
or an attorney therefor, be and the 
same is hereby repealed and th-e 
office of the present incumbents 
are h~~eby terminated." 

And the court in ita opinion, in paragraphs 3, 4, 5, said: 

"The manifest intention of the Legis ... 
lature was to abollah the state in­
surance board, and th~ offices of 
secretary and attorney therefor. 
Tbia has etfectiv~ly been aceampl1shed, 
and, obeying that canon ot construction 
above stated, it is our duty to sustain 
the act in question. Though the court 
might be of the opinion that a statute 
is unjust, unwise, or oppressive, it 
is powerless to intervene e.nd declare 
it invalid, if the law be within con­
stitutional ltmits. 

"Authorities tram other jurisdietlona 
ar-e cited in'support o~ the proposition 
that the Legislature cannot, by changing 
the name ot tha office, abol1&h the 
officer, and continue the same office 

· in existence, without abolishing the 
act creating the office. Repeals by 
implication are not favored, and :while 
the act in queat~on does. not expressly 
repeal the statute creating the state 
insurance board, and the s ec~etary and 
attorney therefor, we think the langua.ge 
ot the act auf'f1c1ent to abolish a-aid 
offices. An office 1& abolished by im­
plication, where. a statute t~fers all 
its tunctiona to anothe~ office. People 
v. Henshaw, '16 Cal. 436, 18 Pac • 413. tt 

Under the above case it held that the State Insurance Board 
waiS abolished ~ it waa the intention of the Leg!alature to 
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so abolish by reason of the enactment of Section 762d, 
supra. Under the facts in the present case, it it had 
been 'the intention o£ the legislature to abolish the office 
at warehous-e commissioner, as set out in Section 14622, 
supra, it could, in the re-enaetment and setting out o1' the 
re-appointment U the grain warehouse commissioner, have ao 
said that the office ot the p:resent incumbent of the ware­
house commissioner ia abolished. 

In the caee of Collins v. Twellman, 126 s. W. { 2d) 231, 
·the Supreme Court of this State, 1n paragraph 3, said"~ 

"Appellant, howeve:r, ine1sta that 
section 13757 was repealed by the 
leg1a1ature of 1911 and re-enacted 
with aome new provisions, see Laws 
1917, page 492; that this law was 
approved April 12, 1917, page 492; 
that th~ law wa• approved April 
12. l917, and beeame er£ective 
ninety days af'teP the adjournment 
O'f the assembly. Appellant then 
points out that the aet o-f ~909, 
now article 7 o:f ohapter 93, was 
repeal*'- by the 88ltle legislature 
itnd re-enacted adding new provisions, 
aee Laws 1917, pages 300 to 307J that 
this. act carried an eme.t>gency clause 
and became eff·ect1ve when approved on 
April 10; 1917. So appellant argues 
that section 13~57 must control over 
the other sections because it is the 
last expression of the legi•lature 
on tb.ia subj•ct matter. We are of 
the opinion that appellant's position 
cannot be sustained. The repealigs 
and re-enact!~ o.f the acts, by; the 
'ii'Staiatu:re £19'!7, .!!!!:!--eiidentil for 
the sole purpos"6'0? amend!~ thoae acta. 
It w!'I'lbe · noted that th& provlaiona-­
now under consideration were left sub­
stantially as they were before 1917. 
It would have been an easy matter for 
the leg1ala.tur~ to have dropped sections 
13098 and 13097 :from the article, or to 
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have harmonized them with section 
13757, when the laws were rewritten 
in 1917, but they did not do so." 

Under the opinion in this case., which is a Missouri case, 
it would cover the same statement of f'acts as set out in 
the present request, showing that the purpose of the re­
pealing and re-enacting of the acts were tor the sole 
purpose of amending those acts and not the enactment o:r 
a new article. 

In the case o'£ Great Northern Ry. Co. v. United States, 
155 Fed. Rep. 945, 1. c. 948, the Circuit CoUX"t of Appeals 
of the 8th Circuit, interpreted the facts such as set out 
in the present r~quest as follows: 

"Generally speaking, where a statute 
is s.mended 'so as to read as follows, t 

or is re~enacted with chang~s, or is in 
terms repoaled and simultaneously re-en­
acted with changes, the amends. tory or 
re-enacting act becomes a substitute 
tor the original, which then ceases to 
have the force and errect of an independ­
ent enactment; but this does not mean 
th(lt the original is abrogated for all 
purposes, or that everything in the 
later statute is to be regarded aa i.f 
first enacted therein.. On the contrary, 
the better and prevailing rule is that 
so much of th& original as is repeated 
in the later statute without substantial . 
change ia af':firtned and continued in force 
without interruption, that so much as is 
omitted :ta repealed, and that any substan­
tial chan.ge in other portions, as also 
any matter which is entirely new, is 
operative as new legislation. In Suther­
land on Statutory Construction ( 2d :F::d.) 
Sec. 23?, it is said of an amendment 1 so 
as to read as follows': 

"'The amendment operates to repeal all 
of the section amended· not em.bz.aced in 
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the amended for.m. The portions of 
the amended section which are merely 
copied without change are not to be 
considered as repealed and again 
enacted, but to have been the law all 
along; and the new parts or the changed 
portions are not to be taken to have 
been the law at any time prior to the 
passage of the amended act • The change 
takes effect ·prospectively according to 
the general rule. t 

"And in the succeeding section 1 t is 
said of a simultaneous repeal and re­
enactment: 

"'Where there S:• an express repeal of 
an existing statute, and a !"a-enactment 
of it at the same time, or a t"epeal and 
a re-enactment of a portion of it, the 
re-enactment neutralizes the repeal so 
far aa the old law is contiRued-in force, 
It operates without interruption where 
the re-enactment takes effect at the 
swme time. The intention manifested is 
the same as in an amendment enacted in 
the form noticed in the preceding section. 
Offices are'not lost, corporate existence 
is not enaed-,--r'nchoate statutory rights 
are not defeated, a statutory power is 
not taken away, nor pending proceedings 
or criminal charges affected by such 
repeal and re-enactment of the law on 
which they respectively depend.' 

"The subject has been considered several 
times by the Supreme Court~ and always 
with the same rflBult. Steamship v. 
Joliffe, 2 Wall. 460, 458, 17 L. Ed. 
805, involved the right of a port pilot 
to collect half" pilotage tees for servicem 
proffered and declined, and during the 
pendency of the action the statute giving 
the right was in terms repe6led s.nd at the 
same time substantially re-enacted; the 
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new act allowing half pilotage 
fees in the same circumstances 
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as the original. The· court held 
that the new act did not impair 
the right to fees which had arisen 
under the original, saying: 

"'The new act took effect simultane­
ously with the repeal of the first 
act. Its provisions may, therefore, 
more properly be said to be substi­
tuted in the place of, and to con­
tinue in force with moditieations, 
the provisions of the original act, 
rather than to have abrogated and 
annulled them.' 

"Murdock v. Memphis, 20 Wall. 590,617, 
22 L. Ed. 429, to which we will 
refer again, related to a revisory 
and substituted act, which~ it was 
sai~, was a new law in so far as it 
differed .t'rom the original, and in 
so far as it embraced portions of the 
original was a pl"'eservation of them. 
Bear Lake Irrigation co. v. Garland, 
164 u. s. 1,. 11, 17 Sup. ct. 7, 9, 41 
L. Fd. 327, related to an act which 
expressly repealed and at the same 
time substantially re-enacted a prio~ 
one, and of this it was said: 

"'Upon comparing the two acts of 1888 
and 1890 together, it is seen that 
they both legislate upon the same 
subject, and in many cases the pro­
visions of the two statutes are 
similar and almost identical. Although 
there is a formal repeal of the old by 
the new statute, still there never has 
been a moment of time since the passage 
of the act of 1888 when these similar 
provisions have not been in force. Not­
withstanding, therefore, thia formal 
repeal, it is, as we think, entirely 
correct to say that the new act should 
be conatrued as a continuation of the 
old with the modi.fica tion contained in 
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the new act. This is the same 
principle that is recognized and 
asserted in Steamship co. v. Jo11f~eJ' 

' 
"Holden v. "Mi~esota, 137 u. s. ,483, 
490, 494, 11 up. Ct. 143, 146, 147 ,. 
34 L. Ed. 734, was a criminal case 
involving the infliction of the death 
penalty. After the commission of the 
offense and before the indictment of 
the offender a statute was adopted 
which substantially re-enacted or re­
peated the provisions of the previous 
law relating to the mode ot inflicting 
that penalty and to the issuing of the 
governor's werl:'ant therefor. It also 
contained new provisions imposing soli­
tary confinement after the issuance of 
the warrant and regulating the details 
of the execution, and in terms repealed 
all acts *nd parts of acts inconsistent 
with it. Responding to the contention 
that the previous law was thereby re­
pealed, and that the new act could not 
be applied to prior ot'f'enses, the court, 
il1 addition "to holding that the new 
provision for solitary confinement, 
although not· in terms so written~ was 
a.ppl icable mily to future of!'enses, 
held ths..t.'the previous law was not 
repes.].ed, ~and in that connection said: 

"'These provisions were not I"epealed 
by the act or April 24, 1889 (Gen. Laws 
Minn. 1889, P• 66, c,. 20). In respect 
to the ti:rst and second sections of that 
act, it is clear that they contain 
nothing of substance that was not in 
sections 11 and 12 of chapter 118 of 
the General Statutes ot 1878. And it 
is equally clear that the provisions of 
an existing statute cannot be regarded 
as inconsistent with a subsequent act 
m(;!rely because the latter re-enacts or 
repeats those provisions. As the act 
ot 1889 repealed only such previous acts 
and parta'of acts as were inconsistent 
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with tts provisions, it is inaccurate 
to say that that atatute contained no 
saving clause whatever.. B.1 ~eeessary 
~plication, previous statutes that 
were consistent with its provisions 
were unaff'eeted •. 1 

rr And again; 

"'The provisions of the previou.s law, 
aa to the nature of the sentmce, the 
particular mode of inflicting death, 
and the issuing by the Governor of the 
warrant of ex~eution before the convict 
was hung. were, therefore, not repealed, 
although same of them were re-enacted 
or repeated in the statute of 1889, and 
other provisions relating merely to the 
time and mode of executing the warrant, 
but not affecting the substantial rights 
of the convict, were added•' 

"The rule announced in the1e cases waa 
again recognized by the Supreme Court 
in Campbell v. Calif'ornia, 200 u.s ... 87;;92, 
26 Sup. Ct. 182, 50 L. Ed. 382, and was 
recently app~ied of ua in Lamb v. Powde~ 
River Live Stock Co., 65 c. c. A. 570, 
132 Fed.· 434, 87 L. R. A. 558. It has 
also been quite g$nerally recognized and 
applied 1n the state courta." 

It also immediately following the last citation aet out 
approximately sixty luding ca.sea where the abO\'e rule has 
been !'ollolted. 

It is not within the power or the legislat~e to remore 
appointed officers by auch subterfuge s.nd thereby abrogate 
the powers of the appointing officer. In the ease of State 
ex rel .. Birdaep v. Baldwin, 45 Conn• 134, 1 .. c. 144, the 
eourt, in construing this rule of law, stated: 

"We have then this condition of things-­
an act of the legislature :repeals by- its 
terms a certain section of the General 



Han. Forrest o. Donnell -21- Oot. 28, 1941 

Statutes and abolisl1aa a board of 
officers appointed under it.- and 
the smae act creates precisely the 
sarao board and clothes them with the 
same powers and duties enumerated in 
the section repealed.. Can this be 
done? v~e think not. The act in 
question contains the elements of 
its own destruction. It attempts to 
l·dll and make alive at the sarae 
instant., an impossibility. There 
must be some appreciable space of 
time between the repealing act and 
the re-enactment. of the same act. In 

.. this case not a second intervened, 
and there was never a moment when the 
relators were aut of office, or when 
the off1ce of' county commissioners 
for NeVI!Iaven County was abolished." .. ~ 

In all or the above cases they are to the eff'ect that 
the repeal of the statutes by the re-enactment of other 
statutes whic]1. are substantially to the same ef'f'ect should 
be considered a.s an &m4ilndment and not as the enactment o~ 
a new law. 

Another matter which has been brout;ht to our attention, 
although not requ~sted in the original request, is: nrn 
case of ahy vacancy by removal, resignation or death, shall 
it be filled by the governor for the unexpired term or for 
a term of four years?'' 

Section 14622, R. s. Mo. 1939, reads as follows: 

"The governor shall, by and with the 
advice and consent of the senate, 
appoint the warehouse commissioner 
for a term o£ six years, such term 
to begin on the date of the taking 
effect of' this article. Upon the ex-
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piration of said term, and there­
after, a commissioner shall be ap• 
pointed. for four years from the time 
or nis appointment and qual~ication 
and shall serve until his successor 
is appointed and qualifies. Any 
vacancy occurring by removal, resig­
nation or death, shall be filled by 
the gove:rno:r for the unexpired term." 

It is very noticeable under this section that it carries 
the old obsolete partial section which reads as follows: 

"The governor shall, by and with the 
advice and consent oi.' the Senate, 
appoint the warehouse cmmnissioner 
tor- a .term of six years, such term 
to begin on the date of the taking 
effect of this article.". .. 

This part of the section was placed in what is now Section 
14622 at the time that the grain inspection article was 
passed and the other part of the section provides that the 
term shall be for four' years so that the term would expire 
each four years thereafter and not aix years as provided 
in the original appointment by the governor with the 
advice and consent of the Senate. This section first ap­
peared aa Section 5994, R. s. Mo. 1919 by reason of the 
anaetment of the law and appearing in the Session Laws of 
1913, page 3'56. The section as set out in the Revised 
Statutes of Missouri for 1939 and the section as set out 
in the Session Laws of 1913, page 356 are identical. It 
is a matter of aritlnnetic to determine the term of office 
of the original appointee as warehouse co111m.issioner, as 
the original section in the Lawa of Uisaour1 1913, page 
356, and the present Section 14622, R .. s. Mo. 1939, speci­
fically stated that the appointment for the term should 
begin on the taldnG effect of this article. By reason of 
an emergency clause to the whole act of 1913 the ao.t came 
into effect on April 15, 1913. For your information we are 
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hereunder setting out the names, date of appointment and 
date of expiration of the appointment of each warehouse 
cormnissioner from the date that the article came into 
effect, April 15, 1913, to date. 

JQ.l.'l'las T. Bradshaw, appointed April 15, 1913, for a 
term expiring April 15, 1919. 

This appointment was for a term of six years. His 
next appointment, which was for a term of four years as 
prov~ded in the original act and as provided in Section 
14622, R. s. Mo. 1939, was made April 22, 1919, as of Apr11 
15, 1919. 

Under the laws of this State where the Legislature does 
no·t state the exact date of appointment of an appointee the 
Governor sets the exact date of the beginninc; of the term 
and thereby sets the exact date of the expiration of the 
terra. In this appointment of James T. Bradshaw on Aprii.l5, 
1919, the Governor has set the term to begin on April 15, 
1919 and to expire rour years thereafttr or until his suc­
cessor is appointed and quali.fies. In other words, it is 
the duty o.f the Governor on April 15th every four years 
from April 15th, 1919, to make e.n appointment. This rule 
of law is stated, and has not been repealed'" in the case of 
The State ex rel. Withers v. Stonestreet,~~ 99 Mo. 361'" 1. c. 
373, 374 and 375, Vlhere the court said: 

"This reasoning leads to this result: 
That the date or the appointment, first 

'made by the governor for the office in 
question, initiated the o.ffioial term 
of the first appointee, and that all 
subsequen~ appointments necessarily had 
reference ·to such initial period, a.."'ld, 
so far as lawful, conformed thereto. 
~nis conclusion is well sustained by 
authority. Attorney General ex rel. v. 
Love, 39 N. J. L. 476, ia decisive of 
this point~ And the general rule is 
elsewhere recognized that when no time 
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is mentioned in the law, from which 
the terr:1 shall co:m,_"llence., 1 t must 
begin to run from the date of elec­
tion. State ex rel. v. Constable, 7 
Ohio, 7; Marshall 'v. Harwood, 5 Md. 
423; Hughes v. Buckingham, 5 s. & M. 
632. 

"These last, though election cases, 
furnish a strong analogous support to 
the view already expressed, showing as 
they do, the urgent necessity felt of 
having some dete~ninate period at which 
and from which official terms shall 
begin. The law favors uniformity, but 
uniform.ity cannot be obtained except by 
the establisllment of' an inflexible rule. 
And the course in the office of the exe­
cutive in regard to ap:pointrg.ent of the 
first appointee, the lru101Ltae;e of his 
cormnission, and the laneuar;e of all sub­
sequent conMissions, except that of re­
lator, fixing the beginnine; of such 
official terra at June 10, biennially, ' 
as the period from which to reckon the 
duration of "such term, affords a contem­
poraneous., as well as a continuous, ex­
position of the meaninG of the law, ru1d 
of the intention of its makers, that is 
not without value in the present investi­
gation. Such contemporaneous and contin­
uous construction, in the absence of' 
anythine of a countervailing character, 
should be sufficient p.er se to settle 
the controversy on the point in hand 
adversely to the relator. 

"Under statutory provisions substantially 
identical with those under discussion, 
it has been held that the true rule was 
to construe the word 'term' as designating 
consecutive periods of' six years, following 
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each other in regular order, the one 
commencing where the other ends, and 
treating the in.cumbent appointed in 
any such period as the incumbent in 
the particular term or period to which 
his appointment relates, his o£fice 
expiring with the expiration of his 
ter:m. People ex rel. v. McClare, 99 
u. Y. 83, 93. The statute there was 
like section 5838, providing that the 
appointee should hold for a certain 
number of years and until his succes­
sor should be appointed and qualified, 
a:t1d also like section 5832, providing 
that in case of vacancy. an appointment 
should occur for the residue of the 
term. 

"The ruling just mentioned is in entire 
coni'ormity ·to the auth.oritiep and views 
lleretofore cited and expressed as to 
the date of the commencement and the 
uniform duration of the successive terms 
of office of the different and successive 
appointees under the law now being dis­
cussed. And, upon the very face of sec­
tion 5838 af'aresaid,. there appears a 
legislative con~d that the terms of of­
fice of each appointee is to last two 
years 'from the date of his appointment;• 
but the leg1s1ature was cognizant that 
appointments might i'ail to be made at the 
proper time; that deatlu. resignations, 
failure to acaept, qualify, etc., might 
occur, and so made provision in section 
5838• that an appointee should hold of­
fice not only i'or his official term or 
two years, but until his succe.asor should 
be duly appointed and qualified. And sec­
tion 5852 exhibits the same marks of legis­
lative solicitude that 1mif'ormity should 
prevail as to the duration of the official 
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tBrm of the inspector; for that 
section r.mkes special provision, 
1n case of vacancy, tllat the c;ov­
ernor, upon bail'lG informed thel~eof, 
'shall appoint a.."'ld commission his 
successol? for the remainder of the 
term of office as therein ;...1rovided.' 
What terra of office? Evidently the 
term of two years mentioned in 
section 5938, beginning at the date 
of the original appointee's appoint­
ment.11 

Jaraes T. Bradshaw was orir;inally appointed on April 
15, 1:~13, for a tern1 of six years and then was re-appointed 
on April 15, 1919 for the term of four years, which would 
have expired April 15, 1923. 

Section 4, of the grain tmd warehouse act in the Laws 
of Missouri 1941, page 373, when amended and re-enacted has 
deleted the first part of Section 1462.2 of the Revised 
Statutes of l.iissouri 1939, v;hich refers to the original 
appointment for a te~n of six years. 

Vle ar•e hereai·tEH' referring to further appointments 
made on the office of warehouse cotmnissioner as shov"f'tl by 
the records in the office of the Secretary of State: 

Appointment Expiration 
T. J. Iledricl-: J1.ID.e 13~ 1931 April 15~ 1923 
w. o. Atkeson June 25, 1923 April 15, 1927 
Charles P. .Anderson Jan. 9~ 1925 April 15, 1927 
Roy II. :Monier li'ob. 3, 1925 April 15, 1927 

II II tl April 15~ 1927 April 15, 1931 
Ralph Drissenden April 11, 1929' April 15, 1931 
" n April 15, 1931 April 15, 1935 

J. B. Hopper June 22, 1933 April 15, 1935 
" " " April 15, 1935 April 15, 1939 
Jaraes T. Bradshaw June 29, 1937 April 15, 1939 
c. E. Yancey Dec. 31, 1937 April 15, 1939 
Jmnes Buffington !lay 16, 1939 April 15~ 1943 
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In reading the above appointments it will be noticed that 
James Buffington, the present inctunbent, was appointed on 
May 16, 1930, for a terra expiring ADril 15, 1943. The 
question then is: 11 In case of a vacancy at the present 
time, should the appointment be made for the unexpired 
term or for a term of four -y-ears'? 11 The statutes on this 
question are unambiguous. The orir;inal act, Laws of 1913, 
page 356, Section 14622, H. s. 1.16. 1930 and Section 4 of 
the c;rain and warehouse act, Laws of l.Iis~J mwi, 19~"::1,. page 
373, specifically provide: "Any vacancy occurring by re­
moval, resic;nation or death, shall, b7r and v1ith the consent 
of the Seriate be filled by the r;overnor for j;he l.Ulexpired 
term." ,_ 

COHCLUSIOH. 

In view of the above authorit-ies it is tl1e OlHluon of 
this department that the Gover-nor of the State of }Iissouri 
at this time should not appoint a Conunissioner under the 
provisions of Section 4, pac,e 375 of the Lm1s of :lil_issourl 
for 1941, and it is further the opinion of this department 
that the Commissioner duly appointed under Section 14622,. 
R. S. f.To. 1939, and who was nplJolnted on Eay 16th, 1939, 
shall continue in of'f'ice under such appointment until April 
15th, 1943. 

It is further the opinion of this department that if . 
any 11aca.ncy occurs by removal, resir,nation or death it shall 
be filled for the unexpired tern with the consent of the 
Senate by the Goven1or. 

APPROVEP: 

ROY McKITT'fiiCK 
Attorney-General 
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He spec tfully subr;li t ted, 

LA\CI:~;c:s L. UEADLl:,'Y 
Assistant Attorneys-General 


