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PROSECUTING ATTORNEY: Officer elected for a term, and

PUBLIC OPFIC““S' until successor 1a elscted, holds
office until the election of a
properly qualified successor.

September 8, 1941

Honorable Forrest C. Donnell
Governor of the State of lilssouri
Capltol Buillding

Jefferson Cilty, Kissouri

Dear Governor Donnell:

We are in receipt of your requeat for an opinlon
concerning the existence of a vacancy In the office of
Prosecuting Attorney in Shannon County, Jilssourl, and
your power to make san appolntment to such office. You
have submitted, in connection with your request, a
statement, brlefs on behalf of each of the parties
concerned snd the resignation of one A. L. Orchard as
Prosecuting Attorney of Shennon County. Ve guote the
following portions of the statement received, which are
necessary to a declsion on the question:

"At the August irimery LElection, held
in the year 1940, A. . Orchard was the
only candidate on the Demnocratic Ticket
for the Offlce of Prosecuting Attorney
for Shannon County, lilssouri, and was
duly nomineted for sald office.

"At the General hlectlon of the same
year he was duly elected to the said

- office, being the only candldate on
elther ticket in sald election. WVeaa
certified, and by the then Governor,
L. C. Stark, commissioned and prior to
the 1lst day of Janusery, 1941, took the
oath of office and qualified as Prosecut-
Ing Attorney for said Shannon County,
Misaouri, however, he did fail, at ,the
Qctober anmination of the Bar Board
to make a satlafactory grade, and wes
not admitted to the practice of law in
this state.
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"J. Ben Searcy, who was regularly elected,
commlasioned and qualified as Prosecuting
Attorney for sald county at the Genersal
Election held in the yeasr 1938, has, slnce
the lst day of January, 1941, continued
to function as Prosecuting Attorney for
sald Shannon County, lMissourl; there be-
ing no proceeding instituted to try his
right to do so.

"ir. Searcy was, until the first of June
of this year, the only resident Attorney,
in act%ve practice, in Shannon County.

#* 3 #

The resignation of A. £. Orchard, also submitted, is
as follows:

"At the lest general electlion held in this
state, I, the undersigned, was elected to
the office of Prosecuting ftéorney, of
Shannon County; that before I was elected
I took the bar exeminatlon and failed to
recelve my license to practice law, hence
could not exerclise the functions of sald
cfflce; I received my commission from the
Governor and‘quallfied by taklng the osth
of office and having my commission recorded
in the County, and since I cannot exercise
my dutles as sald Prosecutor, I em teking
-this means of informing you that I desire
to resign, my resignation to take effect
upon the rgceipt of this letter."

Your suthority to fill a vacsancy Iin the office of
Prosecuting Attorney in any county in the state is set out
in Section 12989, ﬁ. 5¢ Moa 1939, which is a8, followsz

"If eny vacancy shall happen from any

cause 1ln the office of the attorney-
general, circult attorney, prosecuting
attorney or assistant prosecuting attorney,
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the governor, upon being sstisfled that
such vacancy exists, shall appoint some
competent person to fill the same until
the next regulsar electlon for attorney-
general, prosecuting asttorney or assistent
prosecuting attorney, es the case may bve."

Your declsion, under the above section, as to whether
or not & vacancy exlsts may be reached from any information
which you may heve from any source, but 1s not conclusive
on the parties and 1s subject to Judlicial review. Whlle
not necessary to the questlion at hand, we believe that the
Judiclal definition of your powers to determine. whether a
vacancy exists may be of some assistance. In State ex rel.
Attorney General v. Seay, 64 Mc. 89, 1. c¢c. 98, we find the
following interpretationy:

" % % # Hence, that provision of the
constitution that 'the governor, upon
belng satisfled that a vacancy exlsts,
shall lssue & wrilt of electien, etc.,!
confers no judleial suthority, but merely
for convenience authorizes him to deter-
mine that questlon, because the public
service might suffer 1f a vacancy could
not be filled until after a judlelisl in-
vestigation Ye had. He determines it
upon ex perte testimony or informetlon
thet 1s 1ot technically testimony at
ell, and surely it wss not Ilntended that
' the rights of incumbents were to be con-
clusively determined by the governor, by
the discharge of the duty imposed upon
him by that section,”

‘The present incumbent of the office of Prosecuting
Attorney of Shannon County was elected under the provisions
of Section 12934, R. 5. Mo, 1939: -

"At the general election to be held in
this state in the year A. D. 1880, and
every twe years thereafter, there shall
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be elected 1ln sach county of this state

a prosecuting attorney, who shall be a
person learned in the lsw, duly llcensed
to practice as an sttorney at law in this
state, and enrolled as such, ‘at least
twenty-one years of age, and who has been
2 bona fide resident of the county in
which he seeks election for twelve months
next preceding the date of the general
election at which he 1s a candldate for
such office and shall hold his offlce

for two years, and unti}) his successor

18 elected, cormlssioned and qualified."
{Ttalice ours)

Another provislon of the statutes deals with the
‘term of office of ‘thé* various prosecuting attorneys in
the state, which 1s Sectlon 12888, R. S. Ho. 1939, belng
as follows:

#"The attorney-general, proseeuting attor-
neys, the circult ettorney, the prosecuting
sttorney and asslistant prosecuting attorney
for the city of St. Louls shall be commis-
sloned by the governor, and shsll hold their
offices untll thelr successors are elected,
commissloned and qualified.” (italics ours)

The underliined portions of the two sections above
quoted leave no doubt as to the intention of the Legislature
with regard to the term of office of the prosecuting attorneys
in the state. The term may explre only when a successor has
besn elected, commissioned and qualified.

Under the facts as submitted, 1t becomes necessary to
determine whether or not a successor to the present incumbent,
who was elected at the 1938 general electlon, has been elscted,
commisslioned and qualified. A. E. Orchard has never been
possessed of a license to prectice as an attorney at law
in this state aceording to the statement and briefs submitted,
and we fail to find his name enrolled &ss an attorney 1n the
Publlec Records of the Supreme Court of the State of iiissouri.
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These sre requirements which each prosecuting attorney
must possess undsr Section 12934, supra.

From the statement of facts submltted and the
resignation of Mr, Orchard, it is apparent that he never
at anytlime atitempted to exercise the dutles of the office,
and 1t 1s further apparent ghat the present incumbent
has at all times fulfilled those duties. It 1s admitted
that the present lncumbent possesses all the necessary
quelifications. While we find no authority in whlch the
exact facts here presented were determined, tliere are
numercus asuthorities in Missourl which decide that the
-election of a person who does not possess the necessary
quelificationa for an office has ne right to hold that
office., In State ex rel. Snyder v. Newman, et sl., 91
Ho. 445, the relator was B cendidete for Mayor and the
respondents were the Cityl Aldermen who withheld a certificate
of election to relator on the ground that he had not been
g resident of the c¢ity for one yesar next prior to his
election, as required by the statutes. A writ of mendamus
was sought, which was denied in the followlng language
by the court, 1. c. 451

-

"The slection of a person to an office
who does not possess the requisite
qualifications, gives him no right to
hold the office, 1 Dill, HMun. Corp.
(3 :d.) sec. 196. As, by reason of
his disqualificatlions, the relator was
not entitled to hold the office, surely

~he has no right, at the hend of the
court, to be armed with -a certificste
of election == evidence of title to
that to which he has no right."

This quotetlon was approved in State ex rel. \L Roach, 246
_ Hoe TO.

To the same effect 1s the followlng paragraph in 46 '
Cs Jo 9501

"Where the legislaturs has fixed the
qualifications for an office pursuant
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te 1ts suthorlty so to do, the electors
carmot select one not possessing the
qualifications presecribed, and one who
is not eligible is not regarded as
elected to office, although he may re-
caive the highest number of votes cast
and 1s in possession of a certiflcate
of election, slthough 1t has been held
that his election 1s not affected but
merely hils right to hold the office.
One who has been elected to an offlice,
but who is inellglible cannot recover
the offlce from ancother."

Among the authorities there cited 1s Jenness v. Clark,
el ¥. D. 150, 129 H. W. Rep. 387, Volume 27, Ann. Cases
1913 B, 357, In that cese the sppellant's term of office
as Superintendent of {ichools expired on the first %onday
of Jamuary, 1909, and respondent, who was the successful
candlidate at the preéeding genersl election, obtsined a
certificate of election, duly quelified and was in possesaion
of the offlce, dischdrging the duties bhereof. The following
portion of the court besrs dlreetly on the gquestion at hand,
Ann. Cases, 1. c. 676¢ '

#In the light of such edmission, can it
be sald that 'a successor to plaintiff
has been elected and qualified so as to
terminate her right to the office?

‘"Appellant's counsel contend that, because
of respondent's ineligibility to hold

the office; hils election was void, and that
consequently plaintiff's right to the of-
fice still continues; end will continue
until a qualified person hes been elected
and has qualified. Thet such election

was void, we entertain no doubt. Such

is practically the unasnimous voice of

the authoritles. 23 im. & Eng. inc.

of Law (2d ed.) 338 and cases cited;
Sherldan v. 5t. Louls, 2 &nn. Cas. 480,
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and cases cited in note on page 485

(183 ¥o. 25, 81 L. W. 1082). 'The
election being & nullity, it inevitably
follows, sssuming the constitutionality
of Section 764, Rev. Codes 1905, which
we will hercafter ccnsider, that appel-
lant is entlitled to continue in the
office untll such time a8 her successor
shall be elected and qualified, unliess
by some sct on her part she has relin-
quished her right therete., This court
in State v. Fsbrick, 16 . D. 97,

112 N. W. 74, expressly 8¢ held, citing
nuncrous autnoritles. Our slster state
of ilinnesots has likewlise so held. Tay~
lor v, Sullivan, 45 :inn. 309; 11 L. K. &
272, 22 im. Sb. Reps 729, 47 NWs W, 808,
Respondent's counsel contend that appel-
lant, in her amended compleint, admits
that respondent was duly elected and
hes duly qualified; but we do not thus
construe such pleading. On the contreary,
such complaint expresaly alleges facts
showing respondent's ineligloility to
hold the offlce at 2ll tlimes merntioned
therein, If he was ineligible, as the
demurrer admita, then, &s we have above
declded, no election took place, as the
same wes a nullity. Kespondent's in-
genlous argument regarding the meanlng
of the word 'qualifled,' as used 1n the
8testute, .is somewhat misleading, in that
1t essumes that his right to the office
was alone dependent upon the act of
qualifying. It 1s no doubt true, as
argued by counsel, that the meaning

of the word 'qualified,' as thus used,
merely refers to the tsking of the re-
guired oath of offlice snd glving an
offleial bond as required by stotute
where thuat 1s necessary. <Something

more then the act of gualifying is re-
guired, however, toc entitle respondent
to the office. YHe wust have first been
elected thereto.” /
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Appended to the foregolng case 1s a note contalning
2 number -of authorities to the same effect, and a portion
of which we herewlth set out, 677, 678:

"The right of the incumbent of & public
office, the term of which is fixed at
a definite perliod and 'until his successor
18 elected and qualified,'! to hold over
after the expliration of hls term if it
appears that the person elected as his
successor is ineligible to the office,
has been recognized in & number of cases.
Teylor v. Sulliven, 45 idinn. 309, 47
M. W. 802, 22 Aim. St. Rep. 729, 11 L. R. 4.
272; Hoskins v. Brantley, 57 ilss. 814}
Stete v. Hays, 91 lMiss. 755, 45 So, 728;
Richards v, Melillin, 36 Neb. 352, 54
N. W, 8663 State v. Fabrick, 16 N. D. 97,
112 N. ¥ 74. See also State v. Boyd, 31
T - Neb. 682, 48 N. W, 754, b1 N, V. 602,
reversed on other grounds in 143 U. S.
135, 12 S. Cte 375, 36 U. 5. (L. ed.)
103, And see the reported case. In
Taylor v. 3ulliven, supra, the court
seid: 'By thils proceeding, the relator
seeks sn sadjudication as to the right
of the respondent to hold the office of
county attorney of Steerns county, for
which office he received a majority of
the votes cast at the genersl election
. 3in 1820. The point of contention is
whether the roespondent waa legally elected,
and can hold the office under such election,
he being of forelgn birth, and having
never declsred his intentlion to become
& cltizen of the Unlted States until after
- such election. The contention that the
relator has no such private interest in
the matter as Juatifles him to invoke =
decision upon 1t is not sustalned. The
relator was elected to the office at the
election in 1888, qualified end entered
upon the discharge of 1ts dutlies. FHe 1s still
the incumbent of the office, unless he has
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been superseded by the respondent, or
unless & vaecancy has occurred by force
of the statute. The Term of offlce for
which the relator was elected was 'two.
years, and untll his successar is elsct-
ed and quelified.' Gen. St. 1878, ¢. 8,
ssction 210, If the electlion of the
respondent was not legally suthorlzed,
the relator would continue to hold the
office by force of this express provision
of the statute.t # 3 # ¢

The above views express the great welght of authority.

VWie are aware of that line of casgesin Missour!l and
other jJjurlsdlotions which expresses the view that even
though & candidate for office may not possess the statutory
qualifications at the time of his election, 1f such require-
ments are met before the candldate actually takes office,
his title is valid.

The latest cese of thls charscter in lMissouri is
State ex inf. Mitchell v. Heath, 132 S. W. 2nd 1001. 1In
that case, determined by Divlision FNo. One of the Supreme
Court, the respondent was elected School Director, but had
not psald the state and county tax within one year next
preceding his election as required by the statute. The
respondent 4id, however, after his election and before the
time of actual quslification by taking the osth, pay a
state and county tex., Judge lyde held the respondent
entitled to the office in the follewing portion of the
opinioen, 1. c. 1005:

"In view of our methoed of sassessing and
collecting property taxes and the time
when common school elections are held,
we think it contemplated the payment of
the current texes paysble during the
calendar year preceding the school elee-
tion since no other property texes could
become due between the end of thst year
end the school election. We, therefore,
hold that the resasocnable construction of
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the statutory requirement, 'shall have
peld a state and county tax within one
year next preceding his #* ¥ % election,’
is that & person, to be ellgible to
serve as a common school direc¢tor, shall
have paid the state and county tax which

-~ wes due and payable within the calendar
year next proceding hls election. <See
Seca 655, Re G 1929, Hioe DE, Ann., 5ec-
tion 655, p. 4899, Ve further hold that
& person, who owns taxable property end
owes taxes on 1t which are due snd psayable
during the calendar yesar preceding his
electlon, would be eliglble to take the
office of common school director if he
peys such taxes at least prior to the
time precscribed for teklng hls osth of
office. It follows that the statute did
not prevent respondent from teking offlce
under the circumstances shown by the
agreed facts. .

"The judgment is cffirmed." .

While this case sapparently is & departure from the
hard end fast rule thst en electlon is vold where the
candidate does not possess certein statubtory qualifications,
it can heve no application to the facts at hand because
there 18 no contention thet Orchard received hls license
prior to hie taking the ocath and attempted qualification.
We think these cases support the view that the successful
candldate must possess the statutory qualificetions before
taking the oath of offlce, end, in the absence of such
qualifications, the osth is a nullity. slnce Orchard did
not possess the requirements fixed by Section 12634, we
are forced to the concluslon, under thse sbove authorities,
thet he could not have obtelned the office from the present
incumbent in a direet proceeding for that purpose. Since
Orchserd possessed no valld title, hls attempted resignation
is ineffective and does not create a vacancy.

We next consider whether a vacancy exists which would
guthcrize an apgointm%gt begause of the explration of the
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term of two yeérs,'for which Cesrcy was elected, and the
status of his title to the office by resason of his holdover
after the expirationwgf such term.

The earliest decision on this point appesrs to be
Stete v. Lusk, 18 io. 335, In that case the respondent
hed been elected to the office of Publlic Printer for a
term of twe years and until hls successor was elected
and quelified, At the expiration of the term two years
lster, no successor wes elected, and the Governor appointed
the relator to fill the office. The followlng portions of
the opinion expreas the views of the court:

" % % # The fifth section provides that
"Tthe publie printer to be elected at each
sesslon of the genersl assembly shall
hold his office for two years commencing
on the first dey of May next theresfter,
and until his successor shell be elected
and quelified; end the public printera
therepfter elected, shall hold offlce

for two years and until their successors
shall be elected and qualified.! # % %*

R I U JECIE BTN RV P T T
"These provisions of the act are the only
ones which materlally arffect the question
in the present case, In behalf of the _
State, 1t 18 claimed that the office became
"vacent on the flrst of last Mey, in conse-
quence of the failure of the assembly to
elect a public printer, and as the office
itself continued to exist, the governor,
under the ninth section of the fourth
article of the constitution, wes entitled
to fill it by eppolntment. That section
is in thesme wordas 'When any office shall
become vacant, the governor shall asppoint
a person te fill such vacancy, who shall
continue in offlce untll a successor be
duly appointed and quelified sccording to
law,?

» ) TR TS Y S |
ii-i(«%&%-ﬁé%%-%%’r'.&*%i&'%**.r e 3t W
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"Tt is next insisted that, as the act
itself directs that the person elected
by the assembly should hold the offlce
for two years and until & sucqgessor
should ve elected and qualifled, the
office was not vacant, so as to authorlze
the governor to fill it by eppointment.

e Gk 3 % 3 o e A 3 SF O W b W S R % A

"It is lnsisted for the State, that the
term for which the offlice is to be held

is two years, anc thot the additlonal
time, 'untll & successor 1s elected

and qualified,' ls scdded, merely to pre-
vent the éffice belng wilthout some person
quel 1fled to discharge 1ts duties, and
does not proevent its being consldered
vacant for the purpose of lts belng filled
by executive appolntment.,

STEENE I TR R - - R R R
"That the governor has no power to dlg-
place thie pjerson elected by the general
assembly, is certain, for no such power

18 hinted &t in the laws. He caunot dis-
place him during the two years, because
the offlice has been conferred upon him
for that time gbsolutely, and the governor
has no control over the office. lie cannot
remove him after the two years, because
“the same law thel protects him for two
years, protects him eqgually after that
period, against every person but a regulsr~
ly elected and quelified successors The
successor, to whose claims he must yleld,
is & successor elected under the law, and
qualified as the law requires.

o4k o GF b dE AR GF e S 3 3 o R o o 3 4%

"The law provicing for the choice of a
successor in 1ts own mode, excludes others,
end 1t continues the incumbent in office
until that mode is pursued.
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"Regarding the respondent, Lusk, as in
office under the statute, and that there
was no vacancy which the EOVErnor was
suthorized to £1ll by appointing Tredway,

" the demurrer of the State to the plea of
Lusk ought, in my opinlon, to be overruled,
and judgment should be glven thereon for
the respondent Lusk."

Shepard's Cltator states thet the Lusk case, sbove
cited, was overruled in State ex rel+ Attorney Genersl v
Thomas, 102 Ha. 85« However, an examination of that decislon
discloses that 1t was overruled in part only, and the part
affected does not concern the question at hand. The Thomas
case modifies the Lusk decision by steting that where there
is a provision in the law for a special election, a vacancy
may occur in an office where there ia a holdover lncumbent.«
The following quotation summerizes the decision, l. c. 92:

-

"The case just clted, while 1t plainly
decldes the point mentioned, necessarily
decides, also, that there 1s a vacancy
in an offlce notwithstanding there is s
holdover incumbent, and & vacancy which
mey be filled, provided there ia a law
for the election of his successor, # ¥ "

In State ex inf. Hulen v, Brown, 274 5. W. 965, this
question was under dlscussion, snd the Lusk case was followed
by the court in the following portion of the declslon, 1. c«
9671 .

"The law 18 well settled thet, where &
public officer is elected or mppointed

to hold offlce for a deflinlte perled,

and until hls successor is appointed or
elected and qualified, failure to sppoint
or elect & successor at the end of such
perlod does not work a vacancy. State

ex rel. Lusk, 18 ilo. 333; State ex rel.
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Stevenson v. Smith, 87 Ho. 188, It
follows that the incumbent properly
‘holds until hls successor 1s elected

or appointed and quelified, and 1t la
then only that his term expires. i tsate
ex rel. Robinson v. Thompson, 38 Ho.
lQBéfState ex rel. v. fanson, 73 0.
78.%

‘Again, 1in Lengston v. Howell County, 79 5. W. (24)
99, in which the contentlon was made thsat Langston's term
of one year had explired and his office wes therefore
veoant, the court declded in favor of Langston's continuation
in oifice in the following language, l. c. 1023 .

"Langston's official term was fixeéd at
one year, but upon the explration there-
of, no successor heaving been eppointed,
his right to hold such office, and his _
title thereto, continued until the right
of a duly appointed and qualified succes-
sor attached."

In some of thess cases the languasge of the court
may be confusing becsuse of the use of the words "elected"
and "appoint® in the same sentence, which might give rise
to the bellef thet an elective office might be filled
after the expiration of the term by appointment. However,
we think thls was clearly decided in State ex inf. Hajor
v. Wllllems, 222 @io. 268, where the court approved the
following language from the case of Johnson v. Yann, l. Ce.
2853

"!The provision of the Constitution mainly,
if not solely, relied on by counsel for
petitioner, 1s the twenty-fifth section

of the sixth article. It simply provides
for the holding over by the incumbent after
the expiration of his term, until his
successor shall qualify. The plain,
unequivocal import of this section of the
Constitution 1s, that when the regular

term expires, the office becomes in the




Fon. Forrest C, Donnell ~15= September 8, 1941

oye of the Constltution, vacant, but with
authority .to the Incumbent, already quall-
7led, to continue by virtue of such previous
quelification, mede effective. for the pur-
pose by the Constitution, to dlschsarge the
functions of the offlce until he 1s succeed-
ed in the way preferred by the people, as
pointed out in thégﬁonstfghticn,mada by
them, and in the laws made in pursuance of
that ilnstrumentJ" (Itallics ours)

In other words, 1f the office wes orliglnally fillled
by appointment, it mey be filled by eppointment at the-
‘expilration of the term. But if the offlce was filled by
electlion and the incumbent is to hold untll his successor
is elected, as 1s the case et hand, the offlice must be
filled by election. This proposition is very clearly
stated in Ztste ex inf. Crow v. Smith, 152 fo. 512, 1. c.
517, as follows:

"The appointizent of defendent by the judges
nemed was expressly predicated upon the
theory that a fallure to elect & successor
to Heughton at the regular elesctlion in
1898, ipso facto, created a vacancy 1n
that office,. 'hias 1s a mlasapprehension
of the law in the State. Vhatever may be
the rule in other Stetes, under theilr
constitutiona and statutes, it has been
_the settled law in thls State ever since
"~ the declision 1n State v. Lusk, 18 o, 333,
that the fallure to elect a successon to
an office at the reguler time for holding -
an election for that office, does not
create a vacancy in such offlce, and does
not, therefore, authorize any one to
appoint & successor, and that if a person
is 80 asppointed as such successor he sc-
quires no title. (State ex rel. v. Ranson,
73 os 1. c. 91, 94 and 953 State ex rel.
v. HcCann, 81 ilo. 4793 State ex rel. v.
Manning, 84 ilo. l. c. 8633 itate ex rel.
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v. Smith, 87 #o. l..c. 160¢ State ex
rel. v. McCann, 88 io. 1., c. 3803 State
ex rel. v. HcGovney, 92 Ho. l. c. 4303
State ex rel. v. Powles, 136 Ilo. 1. c.
381.)

CONCLUSION

It 1s therefore the conclusion of this department
thset the election of Orcherd, who at no tlme was possessed
of the qualifications necesscry to his holding the office
of Prosecuting Attorney, did not terminate the office of
the incumbent since he could not have recovered the offlice
by any legal action, having no right to hold the same.

It is the further opinlon of thls department that
since the present incumbent was elected for a deflnite.
term, snd until his successor is elected, commissioned
and qualified, and since the present incumbent has con-
tinuously held the office and exercised all the dutles in
connection with same, that there 1s no vacancy in the office
- of Prosecuting Attorney of Shannon County, Missourl, which
may be filled by appointment.

Respectfully submitted,

ROBZRT L. HYDER
Asslstent Attorney Genersl

APPROVED:

ROY HcKiTTRICK

Attorney General
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