'GOVER&OR: - Governor may issue patent in correction of
PATENTS: a defective one.
PUBLICILANDS:

September 2, 1941

Honoreble Forrest C. Donnell
Governor of the State of iilssouri
Stete Capltol Building

Jefferson Clty, iilssouri

Dear Sir:

Thls will acknowledge your request for an opinion as
to whether the Governor has suthority to affix his slgna-~
ture to a patent which 18 issued in correction of a swanp
land patent originelly issued in 1859, but which was
defectlive for the reason thet there was not effixed thereto
the Seal of the State of iilssouri.

- In a letter dlrected to you by D. L. Calton, Land
Heglster Clerk, under date of August 6, 1941, we find the
following statement: S

"The laws relatlve to Swamp Lands are
found in Vol. 2, Revised Statutes of
lilssouri, 1939, sections 12752 to 12788,
Inclusive, There seems to be no specific
stztute directing you to sign a patent,
such as you now have before you for the
purpose of correcting a defect, however :
we have records of patents having been
i1ssued in the past for simllar reasons,
signed by the Governor and not ettested
by the Secretary of “tate. The Legis~
lature has not anticlipeted every circum-
stance that would arise, therefore no
provision has been made to correct some
of the defects which we may encounter.
Prior to the year 1870, Swamp Land
Patents were lssued to indlvidusl pur-
chasers, signed by the Governor and
attested by the Secretary of Statey

the patent ncw in question was lssued
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in the year 1859, Now some attorney
offera the suggestion that the title
to the land 1s defective becauss the
Seal of the Jtete had not been affixed

- a8 provided by law. If this is true,
of course there must be some way to
remedy the sltuation. Personally, I
believe the tltle now on record in
‘GrunGy County, would be held by the
Courts, to be good and sufficient,
however since some question has been
ralaéd, in order to salisfy all con-
cerned, the best way to dispose of
this 1s to lssue the patent to correct
the defect. The certificate of the
County Clérk is sufficlent evidence
that the patent 1ls going to the legel
owner."

The corrected ﬁatent which yow ere requested to sign
reads as follows:

éTHh STATL OF HMIESOURI,

"To ALL WIQ CHALL Sii THESE PRLSLNTS,
GRLETING 3

Myhereas, It appears by the duplicate
recelpts of the Clerk of the County Court
of Grundy County, Kissourl; That Benjsmin
F. Sperry, of the County of Grundy, in

the ttate of ! ‘1ssduri, did, on the Second
"day of liovember, in the year of our Lord,
eighteen hundred and fifty seven, purchsase,
ainong other lands, the Horth one~half of
the Northwest qrs of the Hortheast qr. of
Section Seventeen (17), in Township Sixty-
three (63), North of the Base line, of
Nange Twenty-five Viest of the Firfth Prin-
clpal lleridlen, et the price of Fifty

Cents per acre, be;ng a part of the Lands
selected under an Act of (Congress, entitled,
"An Lot to ensble the Itate of Arkansas

and Other States to reclaim the Swamp
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" Lands within their limits," epproved
September 28, 1850, and whersas 1t
further appears that the full purchase
money for all the land involved in the
transaction, waa paid by the sald Ben-
jamin F. Sperry and that a patent to
the Lands purchased by OSperry was
1ssued and recorded in Vol. 4 at page
2063 of the records of Cwamp Land ratents
in the office of the Secrctary of State,
however 1t appears that sald pstent wes
defectlive in that the Seal of the State
was not thereto affixed; and Whereas,
it now appears thst THE KANSAS CITY LITL
INSULALCE COMPANY is the owner through
mesne conveyances by Benjamin I's Sperry,
the original Purchaserj; HOVW, TH.RLFORE,
KNOW Yi., That I, FORREST C. DONNELL,
GOVLRNOR of the State of illssourl. in
order to correct the tltle, and by virtue
of authority in me vested by lew, have
GIVEN and Granted and by these Iresents
DO GIVE and GRANT unto the KANSAS CITY
LIFE INCURLNCL COMPANY and to” ITS ALSIGNS,
the LAND herein above described; to have
and to hold the same, with the appurtenances,
unte the sald Kansas City Life Insurance
Company and to 1lts assigns forever;

"In witness whereof, I, Forrest C. Donnell,
Governor of the Stete of ilssouri, have

. hereunto set my hand and caused the GRLAT
SLAL of the State to be hereunto affixed
by the Secretary of State; done at the
City of Jefferson, this day of
fugust, in the Year of our Lord, HNineteen
hundred and forty-one.

(SEAL)
By the Governor

DWIGHT H. BROVWN Secrctary of State.
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e have been uneble to find any Mlssourl case govern-=
ing the sbove situstion, lowever, we belleve that the
declslon in the case of Ilewlon v, Allen, 106 Ken. 526,

188 Pac, 248, 1s contrédling, <ald case was an originsl
mandamue szalnst the Governor and the 3tate sudltor to
procure the lssuance of a corrected patent for realty,
originelly school land. - T8 court sald:

"This sction was brought by 5. . Fewlon,
ovmer of the east half of the northwest
quarter of =ection 16, townshlp 2 south,
renge 18, Brown county, Kan., to procure
the isausnce of a corrected petent for
‘this trect originally school land.

"In 1879 thilis land was patented as lots

3 and 4 of the northwest cuarter of
section 16, The defendants 1n their

answer admit that the land as last above
described constitutes the east half of

the northwest guarter of the sectlon in
questlion and is so described on the
government plat, and express their willing-
ness to issue the corrected ‘pastent applied
fo@w}f they have the suthority =so to do.

"fhen the state enters the reslm of business
it should transsct it on business principles,
including that freedom from technicalitles
wnichis observed by the business world.

No posslible recson suggests itself why

the owner of the land in question should
have his titlegnjurlously effected by a
clerical error sc esslly correctabls,

"iAs slready seen, a stete may, in the
ebsence of congtitutional restrictions,
dispose of its property like any other
owner, &nd when &cting not in 1ts cepacity
&8s a soverelgn, but in its proprietary
cepacity as the owner of the lands, it

is bound by the same rules as those which
it epplies to its citizens,' 25 R. C. L,
389, <ection 23, '
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"1A state entering into contracts lays
aside its attributes of sovereignty and
binds itself substantislly as one of 1its
citizens do#s when he enters into a con-
tract, and, in genersl, 1ts contracts
are interpreted as the contracts of in-
dividusls are, and controlled by the
same lsws,! Page 392, Sectlon 25.

"In Mayse v. Belt, 84 Kan, 211, 114

Pac. 232, the state wes held llable for
walver of forfeilture of a school land
certificete the seame &s & private party

mlght have been,

"Feeling assured that the CGovernor and
auditor will execute the proper psatent,
we deem it unnecessary at this time to
allow the writ preyed for. ’

P411 the Justices concurring."

Inasmuch as 1t appears that the full purchese price
was pald for the land originally patented, end seld patent
18 properly recorded 1in the swamp land petents In the O0ffice

of Zecretary of State, we see

no resson why the proper state

offlcers may not issue another patent correcting the defect.

From the foregoing, we are of the opinion that the

Governor has the authority to
which 18 issued in correction
lasued in 1859, but which was
there wsas not affixed thereto
Hlasouri.

APPEOVED

VANL C. TRHURLO
(Aecting) Attorney Genersl

M¥3VC

afflx his signeture to a patent
of a swamp land petent orlginslly
defective for the reason that

the Seal of the State of

Respectfully submitted,\

MAX WASSERMAN
Assiastant Attorney General




