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GOVE~koR: 
PATE11TS :· 
PUBL1C LANDS: 

Governor may issue patent in 00rrection of 
a defective one. 

September 2, 1941 

Honorable Forrest c. Donnell 
Governor of the Stnte of Missouri 
State Capitol Building FILE Jefferson City, i;Ussouri 

Dear Sir: 

This will acknowledge your request for an opinion as 
to whether the Governor has authority to affix his signa­
ture to a patent which is issued in correction of a swamp 
land patent originally issued in 1859 1 but which was 
defect! ve for the reason the.t there wa::~ not affixed thereto 
the Seal of the Stute of l\'Iissour1. 

,.---.' 

In a letter directed to you by D. E. Calton, Land 
Hegiater Clerk, under date of Aur;ust 6, 1941, We find the 
following statement: .;, 

"The laws relative to Swamp Lands are 
found in Vol. 2, Revised Statutes of 
Wissour1, 1939, sections 12752 to 12788, · 
inclusive. There seems to be no specific 
statute directing you to sign a patent, 
such as you now have before you for the 
purpose of correcting a defect, however 
we have records of patents having been 
issued in the past for similar reasons~ 
signed by the Governor and ·not attested 
by the Secretary of ~tate. The Legis­
lnture has not anticipated every circQm­
stance that would arise, therefore no 
provision has been made to corrfict some 
of the defects which we may enc~unter. 
Prior to. the year 1870, Swamp Land 
Patents were issued to individual p1W­
chasers, signed by the Governor and 
attested by the Secretary of State; 
·the patent new in question was issued 
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in the year 1859. Now some 9-ttorney 
offers the suggestion that the title 
to the land is defective because the 
Seal of the 3tate had not been affixed 
as provided by law. If this is true. 
of course there ntus t be some vtay to 
remedy tho situation. Personally, I 
believe the title now on record in 
'Grun~y County, would be held by the 
Courts, to be good and sufficient, 
however since some question has been 
raised, in order to satisfy all con­
cerned. the best way to dispoi!Se of 
this is to issue the patent to correct 
the defect. The. cel"tificate of' the 
County Cl~rk is s~f'ficlent evidence 
that the patent ls coing to the legal 
owner." 

The corrected ~atent. wh,ich yo'Ct are requested to sign 
reads e.s followsa 

"To ALL WHO D]f.Nl,L SBB TFillSL Pl\J:.S.SNTS 1 

GH.LETINGl 

"vihereas, It ,appears by· the duplicate 
receipts of the Clerk of the County Court 
of Grundy County 6 lliissour1 1 That Benjrunin 
F. Sperry, of the County of' Grundy, in 
the [,tate of l~lissouri, did,. on the Second 

'day of' November, in the year of our Lord., 
eighteen hundred and fifty seven, purchase, 
among other lands, the North one..ohalf of 
the Northwest qr, of the Uortlieaat qr .. of 
Section Seventeen (17) 1 in T.ownship &lxty-
three (63), lJorth of' the Base line, of' . 
Tiange 'i'wenty-five Viest ·or the Pifth Prin­
cipal .Meridian, at the price of' l<11f'ty 
Cents per acre, beil'l.fS a part of the rJands 
selected under an Act of Congress, entitled, 
"An Act to ennble the ~tu.tf; of Arkansas 
and Other States to reclaim the Swrunp 

\ 
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Lands within their limits." approved 
September 28. 1850, and whereas it · 
further appears that the full purchase 
money for all the land involved in the 
transaction, was paid by the a~id Ben­
jamin F. Sperry and the.t a patent to 
the Lands purchased by Sperry was 
issued and recorded in Vol. 4 at page 
2065 of ·the records of r::wam.p Land .t'atents 
in the of'f'ice of the Secretary of State, 
however it appears that said patent was 
defective in that the Seal of tho State 
·was not thereto e.ffix&dJ ·and \lhereas. 
it now appears tlw.t Tim KANSAS CITY LIF.S 
INSUhAHCE COMPANY is the owner through 
mesne conveyances by Benjamin F. Sperry, 
the orit;innl Purchaser; NOW, 11I-LREFORE, 
KNOW YL ~ 1l1he. t I, FOF\RES'i' C • DONNELL~ 
GOV'i:IUJOR of the State of' Missouri. in 
order to correct tb,e title, and by virtue 
of authority in me vested by law, have 
-GIVBN and Grantecd and by these Presents 
DJ GIVL and GRANT unto the K..f\.:NSAS CITY 
Lil"E IUCUE1,1WE COi.TPA:tl'Y and to" ITS Ar~:SIGl~S, 
the LAND herein above described; to have 
and to hold the same, with the appurtenances, 
unto the said Kansas City Life Insurance 
Company and to its assigns forever; 

' 
"In witness whereof, I,.Forreat c. Donnell, 
Governor of the state of I,iissouri, have 
hereunto set my hand and caused the GHLAT 

.0BAL o~ the State to be hereunto affixed 
by the Secretary of State; done at the 
City of Jefferson, this day of 
August, in the Year of our Lord, Nineteen 
hundred and forty-one. 

(SEAL} 

By the Governor -----------------

DWIGHT H. BROVIN Secretary of State.* 
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1l~Je have been unable to find any Missouri case govern~ 
ing the above situation. However, we believe that the 
decision in the case of :newlon v. Allen, lOG Ks.n.·~ss, 
188 Pac, 24.8, is contr~lin~-;. Said case was an original 
mandamue against the Governor and the State Auditor to 
procure the issuance of a corrected patent for realty, 
orie;inally school. land. · r_[l.fte court said: 

"This tlction was. brought by S. 1: .. t:ewlon, 
owner of the east half of the northwest 
quarter of section 16, township 2 south, 
range 18, Brown county, Kan., to procure 
the issuance o.f·a corrected patent f'or 
this tract originally school land. 

"In 1879 this land was patented as lots 
3 and 4 of the northwest '::.uarter of 
section 16, The defendants in their 
answer admit that the land as last above 
described constitutes the east half of 
the northwest quart~-~r of the section in 
question and is so described on the 
government plat, and express their willing~ 
ness to issue the corrected•patent applied 
fO'f\.,.;'-:f they have the authorit;~.r so to do. 

"When the st£tte enters -che r·ealm of business 
it should transact it on business principles, 
including that freedom from technicalities 
which ,·is observed by the business world. 
No possible res.son suggests itself why 
the owner of the ~and in question should 
have his ti tl,~ ~itn.jurioualy affected by a 
clerieal error eo easily correctable. 

"'As already seen, a state may, in the 
absence of con~titutional restri~tions, 
d.ispose of' its property like any other 
owner, and whe:ri &cting not in 1 t s capacity 
as a sovereign, but in its proprietary 
capacity as the owner of the lands, it 
1s bound by the s~ne rules as those which 
it applies to its c1 tizens .• ' 25 R. C. L. 
389, f:ieCtion 23. 

l 
' J 
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"•A state entering into contracts lays 
aside its attributes of sovereignty and 
binds itself substantially aa one of its 
citizens ~O~$ when he enters into & con­
tract, and, in general, its contracts 
are interpreted as the contracts of in­
dividuals are, and controlled by the 
same laws.' Page :392, Section 25. 

"In Mayse v. Belt, 84 Kan. 211, 114 
Ps.c. 232, the state was held liable for 
waiver of forfeiture of a school land 
certificate the same as a private party 
might have been. 

"Feeling assured that the Governor and 
auditor will execute the proper patent, 
we deem it unnecessary at this time to 
allow the writ prayed for. · 

"All the Justice8 concurring." 

Ina8much as it appears that the fuil purchase price 
was paid for the land originally patented, and said patent 
1s properly recorded in the swamp land pe.tents in the Office 
of Secretary of State, we see no reason why the proper state 
officere raay not issue another patent cor.recting the defect. 

From the foregoi-ng, we are of the opinion that the 
Governor has the authority to affix his signature to a patent 
which is issued in correction of a swamp land patent originally 
issued in .1859, but which was defective for the reason that 
there was not affixed thereto the Seal of the State of 
Missouri. 

Respectfully submitt-ed, 

MAX WASSERMAN 
APPHOVED: Assistant Attorney General 

VA~-£ c • ·:rHURLO 
(Acting) Attorney General 

MW:VC 


