TAXATION : Taxpayer who converts assets into tax

TAX EXEMPTION: exempt securities with fraudulent intent

FRAUDULENT EVASION: to evade taxes does not relieve himself
of the liability to pay the taxes.

August 19, 1941

State Tax Commission
of lilssouri
Jefferson City, ¥lssouri

Gentlemen:

This is in reply to yours of recent date wherein
you submit the following request for an official opinlon
from thls department:

"We are writing you for an opinion
concerning the proper assessment of
the estate of Serah L. G. Wilson as
of June 1, 1940. The execubtors take |
the position that (31,000 of United |
States Treasury Bllls should not be
Included, for the reason that they

are tax exempt securities. The tex-~
ing authorities take the position

that same are not legally deductible
for the reason that said securities
were purchasgsed without an order of

the Probate Court of St. Louls County."

Since the answer to this request depends upon the
facts in the case, we will set out the facts which were .
included with your fille 1In this assessment, which are |
as follows:

"Ietitloners are esxecutors of the
Estate of Sarsh L. G. Wilson, de-
ceaged, under appointment of the
Probate Court of the County of St. -
Louls, Hissouri. Lecedent dled on
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Novembsr 1Oth, 1938, a resident
of St. Louis County, lo., Clayton
School District.

"Petitioners filed & list with the
Assessor of St. Louls County, show-
ing that they had in their poasession
on June l1lst, 1940, teaxable personal
roperty, consisting solely of one
is.oo gold plece, having a value of
5.00.

\ "That on lay 24th, 1940 petitioners
gurdhased from Mieaisﬁippi Valley
Uruat Compsany $31,000.,00 par-value
United States Troasury Bills, due
June 5th, 1940, being bills KHos.
444164, 322198, 322199 end 322203,
at par and one-sixteenth for a total
cost of $31,019.37, which smount wag
paid to the Hiaaiasippi Valley Trust
Company by check drawn by the executors

on sald date and whieh cleared on May
25th, 1940.

‘"That these U. S. Treasury Bills were
delivered by the Misaiasippi Valley
"Trust Co. to the petitloners on May
24th, 1940 ahd were immediately placed
by them in thelr safe deposit box in
the Misalssippl Valley Trust Co. in St.
Louis, Mo,

"That these U, S. Treasury Bills werse
from May 24th, 1940 until June 5th,
1940 at all times in their possession
and in sald safe deposit box.

"That these bills matured on June 5th,
1940 and at that time were deposlited
for collsctlon with the Missliassippi
Valley Trust Company and on the same
date werse credited to the petitioner'a
account.

"That at the cloase of business on May
31, 1940 the petltioners had in their
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bank account in the Mlsslssippi
Vallesy Trust Company an overdraft
- of $66.42 and that no deposit was
made In sald account on June lat,
1940,

"That the petlitioners had no other
bank account and that the petitioners
had no money on hand on June lsgt,
1940, except the $5.00 gold plece
above mentioned.

"That on June 1lst, 1940 in addition

to the $5.00 gold plece above-mentioned,
petitioners had in thelr possession the
following property:

#4210,000,.00 psr-value Federal Land
Bank Bonds

"$115,000.,00 par~value Territory of
Hawalil Bonds |

®£50,000,00 par-value Phoenix Joint
Stock Land Pank Bonds '

"$83,000,00 par-value Puerto Rieo
Bonds

"&80 . 000.00 par-value Certificates of
Deposit, representing St. Louls Joint
Stoeck lLand Bank Bonds.

®$7,500.00 Pace-value U.S, Savingn
Bonds. - i

B$200,000.00 par«value U.S, Treasury.
Hotes. v '

"That the purchese by the petitioners on
May 24th, 1040 of $31,000,00 U.S. Treasury
Bille was made by them becsuse they knew
that 1f the same amount ln cash were on
hand on June lat, 1940, such cash would be
taxable for general personsal property taxes.
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"That the purchase of the U.S.
Treasury bills on May 24th, 1940
was made by the petitioners without
an order of the FProbate Court of &t.
Louls County."

The tax under consideration here is one which the
5t. Louis County taxing suthorities contend should be
imposed upon the properties of an estate which 1s in the
process of adminlstration in that county.

: The sgreed statement of facts show that among other
asgets on hand in the estate there was on May 24th, 1940,
cash in the sum of $31,000.00. On that date the executors
of this estate, without an order of the Probate Court,
invested this sum in U.S. Treasury bills due June Sth,
1940, These Treasury bllls are tax exempt securities.
They were held by the exeoutors of the estate until June
5th, 1940, when they were pald off by the government and
the proceeds from same were credited to the account of the
estats, It will be noted that the executors, by the agreed
statement of facta, stated that they made the purchase of
these U.S. Treasury billls because "they lmew that if the
same smount in cash were on hand June lst, 1940, such cash
would be taxable for general personal property taxes.”

The settlement of the executors showing the above
transaction was spproved by the FProbate Court of eald
County on June 29th, 1940. The record does not indloate
whether or not this wes a final settlement.

There 18 no controversy as to the procedure by the
taxpayers or the taxing authorities. The Tax Commiasion
sustained the taxpayer who petitioned for reassessment snd
the matter 1s now before the State Board of Equalization.

On the questlion of the authorlty of the executors to
invest estate funds, we find that Section 104, R. 5. Mo.
1939, provides as follows:

"if, on the return of the lnventory,
or at any other time, it shall appear
to the satisfesotion of the court that
there i1as a surplus of money In the
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hands of the esxecutor or asdmin-
istrator that will not shortly
be required for the expenses of
administration, or payment of _
debts, it shall have dlscretion-
ary power to order him to lend
out the money on such termas end
ﬁor auch.time &8 may be deemed
est."

Sectlion 116, R. S. Mo, 1939, alsc providea as follows:

"If any executor or administrator
apply to the court, or to the judge
thareof in wvacation, for permission
to sell the personal estate of the
deceased, or any part thereof, at
private sale, for reinveatment or
other purposes, and the court, or
the Jjudge thersof in vacation, be
satisfied that such sale wolild not
‘be prejudicial to the perasons inter- .
ested In the estate, the court, or
the judge thereof in vacation, may
order such aale and preseribe the
terms thereqf.®

By Section 104, supra, it will be seern that the Probate
Court has s superintending control over the mcts of the
executors in handling an estate, By Seetion 116, supra,
it will be seen that the execubor or administrator must
obtain permisalion to sell or reinvest the persanal estate
on which he is adminiataring. '

In the csas of State ex rel. Lefholz V. McCrackan 96

S.W. (2d4) 1239, 1. o. 1244, in speaking of the relationship

existing between exscutors and the irobate Court, the eourt
sald:

"% % % The probate court has super-
intending control over the aets and .
doinge of all persons handling astates
in the court, % % %"
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The record here revesils that the executors purchased
these govermment securitlies without en order of the Probats
Court. Howsver, thls record does show that the settlement
following this trensaction was filed and approved by the
court. ‘;

In the case of Orchard v. Store Co., 225 Ho. 414, one
of the gquestions before the court was the valldity of the
sale of personal property mede by an adminlatrator. The
sdminlistrator had asked for permission to mske a sale of
personal property. He obtalned the order of court, but
sold the property at private sale. The court held that the
sale was vold and, In discusaing the question, seid at 1. c.
460 '

i % % But there is no statute
directing that an adminiatrator

maks & report to the court of a

sale of personal property at pri-
vate sales, and none empowering

the probate court to approve or
confirm such & sals, and herce

the court'a epproval and confirmation
of this sale added nothing to its
validlity, and did not cure sny lnef-
ficlency in the order authorizing it."

By the same reasoning, if the executors in this estate
purchased the government securities and sold them without
an order of the Probate Court such transactlon is void and
cannot be validated by the court order spproving the settle-
ment. The Orchard case, supra, 1s authority for the rule
that if an executor or administrator falle to follow the
provisions of the atatute in the handling of personal
property of an estate his acts are unlawful end vold and
the approval by the court of sueh acts does not validate
them.

In the case of Koelling v. Cltizens Bank of Varrenton,
237 S. W. 176, 1. ¢. 180, the S5t. Louls Court of Appeals in
speaking of sales made by executors without an order of
court, said:
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"Sales of property at private sale
held wlthout complying with the
terms of the atatute are vold, and
& asle held without complying with
the mandatory provisions of the
atatuts conveys nothing to the pur-
chaser., Orchard v. Store Co.,
8upra.

“"And the fact that the will in the
present case gave to the execubrix
power to sell the property of the
estate after having bequesthed and
deviaed 1t to her could not dispsnse
with the necessity of complying with
the statutes when 1t came to making
sales of the personal propertiy be-
longing to the estate. A testator
hes no power to dispense with the
neceasslty of complying with the
method of sale prescribed by the
law, which was enacted for the bene-
fit of the credltors, the distributees
end legatees."

: The agreed statement of facta do not state whether
or not the will in the Wilson estate authorized the exscu-
tors to make purchases and sell personal property, but
whether it did or not 1t geems that by the rule announced
in the Koelling case, supre, the executors were required
to obtain an order of court in the handling of the peraonal
property of the eatate.

CONCLUSION .

Since the executors in the Wllason estate, suprs,
without an order of the Probate Court, sattempted to invest in
government securlties estate funds, .and such transactions are
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void, and since the approval of the Probate Court of the
settlement showing such investments cannot bresathe life
into this transaction, 1t i1s the opinion. of this department
that the funds of sald estats were not legally inveasted in

‘government securities on June 1, 1940,

On the question of whether or not the transaction, if
legal, relleves the estate of 1liebillty for taxes we make
the following observations:

If the Investment was msade for ths purpose of, and with
a fraudulent intent to evade payment of texes, then the
estate 1s liable for the taxes on the $31,000 invested in
government secuxities Wwhieh 1t held on June lst, 1940.

In the cass of Stifel v. Brown, 24 ¥o. App. 102, the
court held void & conveyance made to avold payment of a
special tax. The record in that case showed that the avowed
purposs of the conveyance was to defeat the collection of an
assessment of a special tax sgainst s tract of land in the
eity against which specirl assessments were levied.

In Vol, 61 C., J. p. 173, Sec. 130, the rule on contracts
and sgreements evading taxes 1s stated as follows:

"Iransactions are not invalid merely
because undexrtaken for the purpose of
escaping texation, and where the trans-
astion is bona flde and free from fraud,
one may escape taxation by converting
taxsble property into forms which sre

" not taxzeble, or by transferring hils
property to anwther, or by lncorpora-
tion %o avold future taxes. But llabll~
ity for taxes cannot be evaded by a
trsneaction constituting a eolorsble
subterfugs, as where there is a tempor-
ary change or concesalment of property
made just before the time for asseassment
and with the intention of restoring the
property to i1ts original form immediately
thereafter, as in the case of a colorable
eonveraion of taxable money or progerty
into nontaxable securlities, % % &,
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In the case of Highland Park Ihdependent School
Uistrict v. Republic Ins. Co., BO 8. W. (2d4) 1053, the
Givil Court of Appeals of the State of Texas in consider~
ing & question simllar to the one here, sald at 1, ¢. 1061:

"Another item in the assessor's
corrected rendition is in the sum
of $402,671.87, This item, appellee
claims, was an investment in tax
free government bonds, made prior to
the taxing date of January 1, 1933,
and therefore 1s not subjeect to taxa-
tion, and hence not rendered as taxeble
property. On the other hand, appellent
claims theat this emount of money was
converted ilnto sueh bonds, on December
28, 1932, for the frandulent purpose of
eacaplng the payment of taxes on asuch
sum, with no intention of subsequently
keeping end owning esid bonds, end was
again eonverted Into money, on or ebout
Jamary 28, 1933. If such bonds were
purchased with the scle intent of evad-
ing texatlon, then suech an action would
be fraudulent and render said sum sub-
Ject to texes. This rendltlon by the
sssessor made an issue of fact, to be
firet determined from evidence by the
board of equalization. The fact that
the bonds wers bought about three days

- bafore the taxing date of January 1,
1933, and sold within a month after
such texing date, 1s such a clrcumstance
as calls for an explanation from appellee
a8 to its intent in making the purchase."

The parties, by the atatement of facts, agreed that the
purchase was made to avold payment of taxes, Undexr the
ruling in the Highland Park Independent School Distriet case,
supra, the taxpayer muat explaein his intent in msking the
- purchase.
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In the case of Tazewell Electrie Light & Power Co.
v. Strother, 84 F. (2d) 327, the Circult Court of Appeals
for the Fourth Circult, in stating the rule of construetion
by the court of transactions simlilar to the one in your
request, sald at 1, ¢, 3281

“The Street Rallway Company, that
originally owned the sbtock of the
plaintiff, first transferred the

stoek to ita stockholdera; the

property of the plaintlff was then
transfarred to the trustee. These

two transactiona were evidently

and sdmi ttedly made for the purpose

of escsping taxation, and while 1t

is true that such transesctions are

not vitiated for tax purposes because
of that fact, (Chlsholm v. Commissloner
(G.C.A.) 79 FQ (Bd) 14, 101A..LCR. 200,
and casea there cited), they sare,
nsvertheless, in our opinion’, to be
construed Jealously againat the tax-
payer. The Supreme Court has spoken
disparagingly of such efforts. Shotwell
Va morﬁﬂ 129 U.3. 590, 9 8. Ct. 562’ L,
Ed. 827. .

In Shotwell v. Moore, 129 U.S. 690, 32 Law Ed. 827,
the Supreme Court had before it & question very similar
in fects to your request. In ordsr that thls case may be
fully understood by you we quote as follows at 1. ¢, 828
and B29: : '

"1t is conclusively shown by the finding
of facts that prior to the day to which
the assessment of property for taxation
relates by the Laws of Ohlo, Shotwell
hed in his bank, on general depoalt,
subject to his order at the Town of
Cadiz, in the County of Harrlson, in the
previous years of 1881, 1882, 1883, 1884,
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and 1885, the sums of money on
which the taxes here 1in contro-
versy were assessed; but it is
claimed by him that, s day or two
previous to that fixed by statute,
he had, in each of thoase years,

. @rawn out the balance of his
general depoait account on a check,
and, in each case receiving the
amount of it in legal-tender notes,
had put them into. & packege, which
he lnclosed in an envelope, and
placed with the bank as a special
deposit, writing his name thereon,
and requesting the bank to put it
in ita safe for him, which was done.

"Arguing from the proposition that
the assessment for sn entirs year,
under» the Lewas of Ohio, mmat be :

- made on the perticular dey mentioned
in the atatute, and that these green-
backs were his property on that day,
it 1a insisted, with great earnestness
by counsel, that thie amount of the
paclage thus on specisl deposit on
that day could not be taxed by the
state suthorities. To thiz general
propositlon there does not appear to
be any valld obJection 1f the thing
done hed been in the ordinary course
of business, and the conversion of
his general deposlt in the bank into
o private package of gresnbacks,
exempt from texatlion, were free from
illegal purpose or fraudulent motive.
But since 1t is found as a matter of
fact that the whole tramsactlon was
mede for the purpose of evading taxa-
tion on the amount of his general de-
poslt on the day 1t was exchanged for
grsenbacks, and that there was no pur-
poase of permanently changing the amount
of the deposlit in the bank subject to
his order, and, as such, liable to taxs-
tion, it is argued by counsel that it
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was a fraud upon the Reverme Lsws
of the State of Ohlo, )

"For all of the years mentioned the
same process was gone through wlth,
and in every instance, within a weak
after the assessment, the plaintiff
in error took the seme greenbacks

- which he had placed on apeclal deposit
and immediately reatored them to the
bank as a gensral deposit, subject to
his order; in other words, he remsnded
the amount to the conditian in which
it would have been limble to texation
1f the period of assessment were not
limited to the particular day mentioned
in the atatute,

"It doss not need the finding of the
court below as a fact to show that this
was an evasion, and a dlsereditasble one,
of the taxing laws of the Skate, 1f it
could be made succeasful, It is, there-
fore, urged that on this ground alone--
the illegal purpose for which the trans-
a¢tlons were made in the banke-the court
should hold the plgintiff in error lisble -
to taxation for the amount thus converted.
Several decisiona on this subject by
state courts, holding this view, ere
cited in the brief of counsel. They are
directly in polnt, and rclate to attempts
of precisely the same character to effect
a similexr evasion of taxation on property
- otherwise liable thereto, # % % % * % %

oAy o s voan e . " .
I R I B T S S U S R NP

"And this court in Mjitchell v. Leavenworth
County, 91 U.S, 208 (23:302), denounces
conduct precisely similar to that of the
plaintiff in error in thias case, in the
following language:

"1United States notes are exempt fronm
taxatlion by or under state or municipal
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authority; but a court of eguity
will not kmowingly use its extra-~
ordinary powers to promote any
such scheme as this plaintiff
devised to eacape hia proportion-
ate share of the burdens of taxa-
tlon. His remedy, if he has any,
1s2 in a court of law.!

n

ol s sb s s an s M M AL s
P S B I T B I - <

"All these decisions show that the
courts look upon this transaction

as indefensible, and consider it an
improper evasion of the duty of the
citizen to pay his share of the taxes
neceasary to support the Government
which 1s justly due on his property.”

Since it i1s 2 question of fact for the taxing auth-
orities to determlns whether or not the purchase of the
tax exempt securitiss was made for the fraudulent purpose
of evading taxes, thls department will nct pass on that
question. We are herewith submitting cases which are as
similer in facts as we sre able to find.

Respectfully submitted,

TYRE W. BUBTON ,
Assistant Attorney-General
APPROVED:

VARE C. THORLO '
(Acting) Attorney-General
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