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TAXATION: 
TAX EXEMPTION: 
FRAUDULENT EVASION: 

Taxpayer who converts assets into tax 
exempt securities with fraudulent intent 
to evade taxes does not relieve himself 
of the liability to pay the taxes. 

August 19, 1941 

State Tax Co~ission 
o£ :r.assouri 

Jefferson City> Missouri 

Gentlemen: 

This is in reply to yours o£ recent ds.te wherein 
you submit the following request for an official opinion 
from this department: 

11We are writing you for an opinion 
concerning the proper assessment of 
the estate of .se.ra..1. L. G. hilson as 
o:f' June 1, 1940. Th.e execu..tors take 
the position that ~331 ,000 ot United 
States TreasL"try Bills should not be 
included, ~or the reason that they 
are tax exempt securities. IJ.'he tax­
ing authorities take the position 
that same are not legally deductible 
for the reason that said securities · 
were purchased without an order of 
the Probat,e Court of St. Louis County .n 

Since the answer to tills request depends upon the 
facts 1n the case, we will set out the facts which were 
included with your file in this assessment, which are 
as follows: 

"Petitioners are executors of the 
Estate of Sarah L. G. Wilson, de­
ceased, under appointment o:f the 
Probate Court of the County of St. 
Louis, Missouri. D~edent died on 
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November 19th, 1938, a resident 
of' St. Louis County, !do .• , Clayton 
School District. 

August 19, 1941· 

"Petitioners filed a list witn the 
Ass .. a.or of St. Louis Councy, show­
ing that they had 1n their poaseasion 
on JUne lst, 1940, taxable personal 

l
roperty, consisting solely of one 
5 .oo gold p1ec.e, ·having a value of 
6.00. 

\ "That on May 24th, 1940 peti t1.oner.s 
purchased tram M1asLas1pp1 Valley 
"l?ruat Company $31,000.00 par-value 
United States Tr•aaury Bills, due 
JUne 5th, 1-940, being billa Nos. 
444164, 322198, 322199 and 322203, 
at pal" and one-sixteenth, ror a total 
coat of $31.019 .37, which amount was 
paid to the W.aaiasippi Valley Trust 
Co;mp$11)': by check drawn· by the exeeu tore 
on •Aid date and which clea.Nd on May 
25th, 1940. 

11 That tb.e•e u. s. Treasury Billa were 
delivered by the M1aaiae1ppi Valley 

' Tru.et Co. to the peti t1onera on Ma;y 
24th, 1940 shd were immediat.,ly placed 
by them in their safe depoai t box 1n 
the Miea1sa1pp1 Valley Tru.at Co • 1n st. 
Louie, Mo. 

"That these U. s. Treaaury Billa were 
from May 24th• 1.940 until June 5th~ 
1940 at •11 ttmea 1n their poseeaaion 
and in s.aid sate deposit box. 

"That theae billa matured on Jul1.e 5th, 
1940 and at that time were deposited 
for collection 1'11 th tluj. M1ea1aa1pp1 
Valley ~at Company and on the same 
date were oredi ted to the ·peti tionor' a 
account. 

"That at the cloae of busineas on May 
31, 1940 the petitioners had in their 
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bank account in the Mississippi 
Valley Truat Company an overdraft 
or $66.42 and that no deposit waa 
made in said account on June lat, 
1940. 

9 That the pet1 tionera had .no other 
bank aecount and that the petitioners 
h•d no money on hand on June la t, 
1.940, except the $5.00 gold p:teee 
above mentioned. 

"That on JUne lat, 1940 1n addition 
to the $5.00 gold p1eoe above-mentioned, 
petitioners had in their possession the 
following prop&rty: 
8 $2lO,ooo.oo par-value Federal Land 
:eank Banda 

"$lls,ooo.oo par•value Territor? of 
Hawaii Bonda 

11$50,000 .oo par-value Phoenix Joint 
Stock Land Bank Bonds · 

"$83 1 000.00 pu-•value Puerto Rico 
Bonds 

9$~ 1ooo.oo·p~•value Ce~iticatea of 
Depoa1 t, rep.resen ting st. Louis Joint 
Stock Land Bank Bonds. 

0 $7 ,.aoo .oo Face-value u .s • Savinge 
Bo.z'l-da • 

•$2oo,ooo.oo par•;,alue u.s. Treasury. 
No tea. 
8 That t~ purchase by the petitioners on 
May 24th, 19.W of $3l.,OOO~t00 U.s. Treuury 
Bills waa made by them because they lmew 
that it the same amount 1n cash were on 
ham on JUne lat. 1940, such eaah would be 
taxable tor general peraonal property t&x$a. 
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"That the purchase of the u.s .. 
'l'l-&84-u:ey bills on J4ay 24th, 1940 
wae made by" the petitioners without 
an order o£ the Pl'obate Court O'f st. 
Lou1a County.~ · 

., ·.._·. 

The ta:x··under cona1derat1<m here ia one which the 
St. Louis Councy taxing &utho~i:tifl.a eontend should be 
impoaed upon the p:E'opert1&• of .an eatate Which is in the 
proeeu of adl:niniatration 1n that count7. 

The agreed statement of 1'acta abow that 8JI10ng other 
aaa&ta on hand in the estate thexoe waa on May 24th, 1940, 
cash in the . .um. of .$3l10oo.oo. on that date the ex. ecutol"s 
of th18 eatate 1 without; an order or tbe Pr-obate Court, 
inv.• t.ed this csum 1n u.s. TreaaU17 b1lla due June 5th, 
1940"' Theae Treasury bllla are tax exempt aeouritiea. 
The-y were held by the exeou tora of the estate until June 
5th, .1940, when they were paid orr by the government and 
the proeeeda n--om aame were eredi ted to the account of the 
eatate. It will be noted t~t tho executors, by the agreed 
atatement of facts; 1tated that they made the purchase o~ 
thea• U.s • Treatuey billa because "they knew that if the 
aame aount 1n ca~ were on h$nd June lat., 1940, auch cuh 
woUld be taxable tor general peraonal propet.tty taxea." 

The aettlSJ.en t o.f the exeeutora allowing the above 
traneaetion waa approved bJ the Probate Court of said 
County on .1\me 29th, 1940. The reool'd doea not indicate 
whetl:ler or not th1a wu a final a.ettlemant. 

There is no con trov.-87 aa to the proo•cture by the 
taxpaye-r a or th• ta.x1ng authorities. The 'l'az Commiasion 
auata1ned tne t~ayer who p&titioned for reasaeasment and 
the matter is now before the State Board of Equalization~ 

on the question ot t'he authority of the executor• to 
invest estate :f'Und..-, we find that Se.ct1on 104, R. s .. Mo. 
1939, provides as follows:: 

"I!, on the re'turn of the inventory, 
or at any other time, it ahal'l appe:a.r 
to the satia.faation of the court thAt 
there 1a a aurplua of money 1n the 
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l'la.Qda of' the executor or adndn ... 
is-trator that will not mo:rtly 
be reCJ11~ed tor the expenaea of 
admin1• tration ~ or payment o£ 
debta~, 1 t ab.rdl have d1acrt.-bion­
ary PQWe-r ·to ord&r h1m to lend 
out. the money on auch t~ and 
for eucb. t1me as may be deemed 
b~at.• 

Section U6, R. S. Mo. 1959, alao provides aa follows: 

ttr.f any executor or adminiatrator 
appl'J to the Coourt, or to the judge 
thereof in ~ation, for per.mias~on 
to sell the personal estate of the 
dec•ased, or any part thereof~ at 
private aale, for reinvestment or 
o the~ purposes, and the cOUli't, or 
the Judge thereof 1n vacation# be 
aat1st'ied that aueh aale woiild not 
·be preJudicial to the pera~ inter- · 
eated 1n tha estate, the o~t, or 
the judge thereof 1n vacation, may 
order auoh sale . and 'prescribe the 
terms thetteQf' .. " 

By Section 104, supra, it w111 bo s"Ii that the. Probate 
Court has a euper1ntend1ng control over the acta of the 
exf:Jeutor-8 1n bandl1ng an eatate. By Seet1on 116, supra, 
it will be .-en tb&t the executor or adm1n1ati'ator mu.at 
obtain permus1on to sel1 or reinvest the personal estate 
on which he ia adln1n1ater1ng. · 

In the case or State ex rel. Lefholz v. :McOraeken~ 95 
s.w. {2d) 1239, 1-. o .• 1244, in speaking of the relationehip 
existing between e~cutora and the l''robate Court, the couJ:t 
a.Ud: 

.. *. ~• * The pro bate court haa super­
intending eon~ol over the aeta and 
doings ot all persona. handling estates 
1n the court. * * *" 
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The ~•cord here :reveal a that the uecutora purehaaed 
the•• go1/ermnent ~ur1tiee without an order of the Probate 
Court.. Howeve:r, this record doea show that the settlement 
tollow1r~ this transaction was filed and approved by the 
court. 1 

In the case of Orchard v. Store Co • ~ 225 Mo. 414, one 
of the queetiona bef'ore the court wae the valldit-1 of the 
aale of peraonal property m$de by an administrator. The 
admin1etrator had aeked tor permission to make a &ale of 
personal property. He obtained the order of court, but 
sold the property at tri vate aale. The court held that the 
aale waa void and, 1n di.scuaaing the question, said at 1. c. 
460: 

"* * -;v But there is no statut-e 
directing that an administratol' 
make a report to the court ot a 
sale ot per-sonal property at pri­
vate aale, and none «npowering 
the probate court to approve or 
confirm •uch a sale~ and herioe 
the coUl't'a approval and confirmation 
o t th:la aale added no thing to ita 
validity • and did not cure any 1nef­
f'1eiency in the order authorizing it." 

By the same reaaoning, if th~ e.xeoutore in this eatate 
purchased the government secur 1 tie-a and sold them without 
an order of the Probate Court sueh tranaao tion is void and 
cannot be validated by the court order approving the aettle­
ment. The OrChard caae, aupl"a, i.e authority for the rule 
that if an executor or atbninietrator fails to follow the 
prov1aions of the a t&tut.e in the handl.1ng of personal 
property of an eatate hia acts are unlawful and void and 
the approval. by the court of such acta doea not validate 
tb.em. 

In the case ot Koelling v. Ci tizent~ Bank of Warrenton, 
23? s. w. 176, 1. c. 180. the st .. Louis Court of Appeals in 
speaking of e-alea made by executors without an order of 
court, said: 
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"Sales of property at private sale 
held without complying with the 
terms of the statute are void, and 
a sale held without complying with 
the mandatory provisions o£ the 
statuttl convey-a nothing to the pur­
chuer ~ Orchard v. store Co., 
aupr$.. 

"And the fact that the will in the 
present case gave to the exequtrix 
powe-r to sell the property of the 
estate atter having bequeathed and 
dev1aed it to her could not dispense­
with the neeeasi ty 6 t .complying w1 tb 
the statu tea wh$n 1 t came to making 
sales of the personal property be­
longing to the estate. A testator 
has no power to dispense with the 
neeeasity of complying with the 
method of sale prescribed by the 
law, which was enacted tor j;he bena­
:f'it of the cred1 tors, the di.stributees 
and leaat•es." 

The agreed statement of :f'aota do not state whether 
or not the will in th& Wilson e.state authorized the execu­
tors to make purchases and se~l personal property_ but 
whether 1 t did or not 1 t aeems that by the rule announced 
1n the Koelling case, supra, the executors were required 
to obtai.n an order o:r court in the handling or the pereonal 
property of the estate. 

CONCLUSION • 

Since the executors 1n the Wilson estate, supra, 
without an order of the Probate Court, attempted to invest in 
govermnent eeeuri ties &a tate fU.nda, .and such transaction• are 

• 

~ / 
1 
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void, and einoe the approval of the Probate Court of th& 
settlement showing such investments oannot breathe life 
into thia transaot1on, it ie th• op1nion. o·f this d&partment 
that the funde ·of eaid eatate were not. legally invested in 

· govermnen t seeur1 ttea on June 1, 1940 '! 

On the queat1on 4f •hetb.W o:t* not the transaction, if 
legal, :t-elleve• the ea.tate of Ue.bility for taxes we make 
the following obaervatione:-

If the investment was made tor the purpose of~ and with 
a traudul$ll. t .in tent to evade p&Jlllen't or taxes, then the 
e.atate is llabl• tor the t:uea on the $31,000 invested in 
governm&nt aecuri ties Which 1 t hel4 on June lst, 1940. 

In the eue of Stifel v" Bl'town ~ 24 Mo • .A.pp"' 102 , the 
court held void at. conveyance made to avoid payment of a 
•pecial taa.. The xtecol'd 111 that case showed that the avowed 
purpooe or the convvance wae to defeat th& -collection of an 
usea$1'11$nt ot a epec1al tax against a ~ut of land in the 
city again;at ~i~h apeci.al ••••••men te wee levied. 

In Vol. 61 C • J. p • 173, Sec. 130, the rule on contracts 
and agr4!Jementa evading taxes 1• eta ted as follows: 

"Transaction• are not inv•lid merely 
becAuse ~taken f'or the purpoate of 
eaoaping taxation • and where the trans­
action ~• lJona fide and tre-e trom fraud, 
one may ••cepe tuati.on by converting 
t.xable propuot7 into .:f'Gl'ms which a%"e 
not tuabl•~ or by tranarerring hie 
prope'J'ty to ·another 1 or by incorpora­
tion to avoid tllture taxe-a.. But l1ab11-
1 t:y for tu•s cannot be evadeci by a 
tranaac tion eona ti tu ti.ng a oolo~rable 
.Ubt&rfu.ge. aa ifhere ther. 1a a temp.or­
a:r-, change ~ conoeal.me.nt of property 
made just before the time tor assessment 
and with the intention o:t re.atoring the 
property to 1 ta ol'igina.l .torm immediately 
thereafter, aa in the caa'S o.t a colorable 
oonv•:reion of taxable mon87 or p:r~erty 
into nontaxable aeeur1tiea 1 * * {'• 
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ln the caae of Highl~d Pal'k Indepet:lden t Schoo.l 
Dietrict v~ Republic Ins. ca., 80 s._ w. (2d) 1053" the 
Gi vil Cou~t ot Appeals of the State o£ Teua in eone1d---
1ng a question similar to the one here, said at l, ~. 1.061: 

»Another 1 tem in the aa8easor t s 
correeted rendition is in the sum 
ot $402,671.87. This item, appellee 
claims, waa an 1nveetment in tax 
free govertmJ.&nt bonds, made p1-ior to 
th• taxing date of Jtmuary l, 1933, 
and th&rettore is not aubject to tua­
tion, and henc:e not ren~ as ta.x.able 
property. on the other hand, appellant 
claims that this •ount of mone:r waa 
converted 1n to aueh bonda, on December 
2S • 1932, for the fraudulent p~poae of 
eacCap1ng the payment of tue• on 11uch 
eum, w1 th no 1ntent1<:>n of aubaequently 
keep1:ng and ownillg aaid bonds~ and waa 
.again converted 1n to money, ..on or e.bou t 
Janua17 28 • 1933. If a uch bonds were 
purcha..aed with the sole intent of evad­
ing tuation ~ then •uch an action would 
be f'rau4.ulen t and render aaid sum aub­
jeet to toea. Thia rcmdit1on by the 
a••••or made an iaeue o£ fact, to be 
ti~•t determined from evidence .by the 
bo«rd of equal1~aUon. The tact that 
:the bondel were bought about ~e days 
~tore the taxing date of January l, 
1935 • and eold within a month after 
auch taxing date, 1a such a c1ro'Um8tsnce 
u calls for an explanation from appellee 
aa to ita intent in making the purehue." 

The parties, by the atatement of facta, agreed that the 
purchase was made to avoid payment of taxes • Under the 
ruling 1n the Highland Park Independent School Die trie t cue~ 
.eup~~ the tu.payezt mat •.:xplain his intent in making the 

· puvchase. 
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In the case o£ Tazewell E~eotric Light & Power Co. 
v. Strother, 84 F. (2ci) 32?, tbe C1"!'cuit Court ot Appeals 
for the Fourth Cil'"cui t, i.n s.tating the rule of construe tion 
by the court of tranaacUons airnil.ar to the one in your 
requut, said at 1 ~ e. 329: 

uThe Street Railway Company, that 
or1ginel.ly o'Wned the atock of the . 
plain t1f't, fir at transt'•rred the 
a to ek to 1 ha atoekboldwa; the 
property of the plain t1 ft was then 
trana.t•ned to the trustee. These 
two t..ran.act1ona w~e e·vidently 
and adm1 ttedly made for the purpose 
o~ eeoap1ng tuation, and while it 
ia true that •uch tranf!ac t1on• are 
not vitiated to-r t-ax purpos-e-a because 
of that fact, (Chiaholm v •. Commi.seioner 
(C .C .A.) 79 F. (2d) 14, 101. A.L.R. 200, 
and eaa.-a there cited), they are, 
nevert.heleaa, 1n our opin!.on'", to be 
oon&trued j84lou.a1y against th$ tax­
payer. The Supreme COUPt has spoken 
diepuagingly o:r such ef1'o:r-te. Shot1Jel~ 
v. Moore~ 129 U.S. 590# 9 S. Ct. 362• L. 
Ed. 827. 

In Shotwell v. Moore~ 129 u.s. 590, 32 Law Ed. 827, 
the Suprem• Court had ba1"ore it a question very sin1.1l&l" 
in facts ·to your re~eat. In ord•r that this case may be 
.tully understood by you we quote aa tollowa at 1. c. 828 
and 629: 

8 It is conelue.ively shown by the finding 
ot faeta that prior to the d~q to which 
the aaaeaament ot property fo~ taxation 
relatee by the Laws o~ Ohio, Shotwell 
had 1n his bank, on general depo$1t, 
subject to hi~ order &t tl:e Town of 
Cadiz, in the County of Harr1aon, in the 
previous years of 1881~ 1882, 1883, 1884, 
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and 1885, the sums of money on 
which the taxea here in con tro­
veray were ass•ssed; but it ia 
claimed 'by hiJn that, a day or two 
previoua to that fixed by atatute, 
he had, in each of those years, 
drawn out the balance of hie 
general depoait account on a Cheek, 
and, in each case receiving the 
amount o.f 1 t in legal-tendeJI' no tea, 
had put th.m into. a package, wh1eh 
he 1no loeed 1n an envelope-., and 
plaeed w1 th the bank as a apec1al 
depoait, writing hia nUla thereon, 
and :r&queaUng the bank to put it 
in 1 ta :1af'e tor him, which wae done. 

••AI:'guing from the propoaiti:on that 
the &&$esament for ell entire yea:r, 
Wldar the Law a ot Ohio, mat be 
made on the particul.ar day mentioned 
1n the. atatute, a:nd that theae greon­
backs were hi• pro~rty on that day, 
it ia insisted, with graat ea:rneetneas 
by' eounael, that the amou.nt of the 
package thua Ql'J. special depoait on 
that da.y could not be taxed by ·the 
a tate autl:loi'1 tiaa •. To tlU.• general 
proposition there does not appear to 
be any vG11d objecUon 11' the thing 
done had been 1n the ordinary course 
of busW.ae _ and the convertd.on of 
hi-as general depoait in the bank into 
a pr1 vate package of greenbacks, 
uempt from taxation. were .tr-•e from 
illegal purpoae or fraudulent motive. 
But s1rice it ia found u a matter of 
fact tbat the whole b'autaction waa 
made tor the purpo$e or evading t-axa­
tion on the amount of hia gener-.l de­
poa1 t on the day 1 t was axohanged £or 
sr•enback$. and that there waa no p-ll.za­
poae or permanent1~ changing the amount 
ot the depoait in the bank aubj.ct to 
hia ord~! and,. aa auoh, liable. to taxa­
tion, it a Q'gued by counael that 1 t 
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wa• a tre.ud upon the Revenue Lawa 
ot the State of Ohio" ' 

"For all of the ye.~a mentioned the 
aame proe•ss was gone tbrough with1 
and in every instance 1 within a week 
after the aaseasmen t, the plain tiff 
in .-ror took the aa.me greenbacks 
Which he had plaeed on apecial deposit 
and bnmed1atel:r reato~ed them to ihe 
b1Ulk as a general depoa1t, aubj!lc.t to 
his order; in other words, he remanded 
the amount to the eoru:U.tion 1n which 
it would have been liable to taxation 
it the pe:r1od of ua·eesment were not 
l:lJai ted to tb.ft puticulazt da:y' mentioned 
11'1 the statute. 

"It do•• mt need tbe finding of the 
cOUl"t below aa a tact to •how that thia 
was an evaaion. and • discreditable one, 
ot fib.e taxing lawa of the State, U it 
could be mad• aucceas:f"ul, It ia, there­
to~, urged that on this ground alon&-­
th$ ~l+.:ogal purpose to-, Which th& trans· 
&4t1Qn.~ ••e made in the bank•-tbe court 
abould hold the plaintiff in error Uable 
to taxation 'tor the amount thue CQl'lVert&d. 
sevel"al decisions on this subject ~ 
state courta, holding this view, ee 
ci te4 in the brief of eoutl8e1. They are 
directly in point. and relate to attempts 
ot' precisely the same character to effect 
a similar evauon or taxation on property 
otherwise "liable thereto. * il- * * * * ·n· 

• And thia court 1n tq. tchell v. Leavenworth 
County, 91 u .. s. 206 .123 :-302.), denounc&a 
eonduct precisely similar to that of tbe 
plainti.f"f in error 1n thia case, 1n t;he 
following language: 

"'United States notes are exempt f'x-om 
taxation by or 'W.'l.der a tate or municipal 
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authority; but a court of equity 
will not knowingly u.se its extra­
a~ powera to promote eny 
such scheme as this plain ti tt 
devised to eaoape his proportion­
ate share of the burdens o£ taxa­
tion. His remedy, it he haa any, 
is in a court of law.' 

n * * * * * * * * * * * * * * * 
n All these decisions show that the 
courts look upon this tranaaction 
as 1ndefena1ble, and consider 1 t an 
improper evaaion of the duty of the 
citizen to pay his share of the taxes 
ne~eesary to support the Government 
which is justly due on his property." 

Since it ia a question of fac.t for the taxing auth­
orities .to determine 'W'h.otber or not the purchase of the 
tax exempt securities wa.e made fur ti:u~ fraudulent purpose 
of e~~ng tues, tlU.s department will not pass on that 
queet1on. We are herewith submitting e&J!Ies which are as 
aimilar in rae ts a.e we are able to find • 

. 
Re•peotfU~ly submitted, 

TYRE W • BUm.rON 
Assistant Attorney-General 

APPROVED: 

vlNE · a . THUl'tLo 
(Acting) Attorney-General 
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