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L BONDS : State Board of Fund Commissioners not authorized
A "UND COMMISSIONERS: to invest Public School Fund in United States bonds,
L\ #BCHOOLS : said authority vested in State Board of Education;

\ \‘ Fund Commissioners may invest in registered county,
| ¥’7l municipal or school district bonds of state, but not
SR in drainage or levee district bonds.

Voo .
e July 11, 1941
. AT |
Honorable Torrest C. Donnell (\/ Fl L E D
Governor and President of the _ )
Stete Board of Tund Cormissioners : ’ ’
State Capltol Bullding Z
Jeffoerson Clty, iiissourl

" Desr Governor Donnell:

~ We &re In receipt of your reqﬁﬁst for en opinion,
under date of July 2nd, wherein you state as follows:

"The Board of Fund Coimissioners of
the tate of illssouri, pursuent to an
order of sasid Board made at a meceting
held on the 26th day of June, 1941, -
respectfully requests your officlal
opinion on the following questions:

(1) Under the Constitution end Statutes
of tllssouri, has the Board of Fund
‘Coumissioners authority to 1lnvest the
funds of the State fGchool Tund. in

Unlted Stastes Government isecurities?

(2) Under the Constitutlion and &Ststutes
of iilssourl, has the Board of Iund
Commicsloners asuthority to Invest the
.funds of the Ltate Semlnary Fund in
" United tutes Government Securities?

(3) Under the Constitution and Stabutes
of :lissourl, in whet type of securitics
cen the Doard of Fund Commlssloners
legally invest the funds of: (a) Stute
$chool Iund (b) ftate Sominary Fund?®
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In reply we are enclosing copy of an opinion rendered
by this department to the Honorszble Iorrest tmith, under
date of March 28, 1936, wherein we held thst the State
Board of Fund Commissioners was without suthority to
purchase state bonds for the Public School Fund. The
writer of sald opinion, had the guestion been presented,
would hsve concluded that sald Board w.s also without
suthority to purchsse United States bonds for the Public
school Tund.

Sald opinion cltes Section 9 of Article XI of the
Missourl Constitution as follows:

"No pert of the public schoel fund of
the State shall ever be invested 1n
the stock or bonds or other obligatlons
of any other itate, or of any county,
city, town or corporation; and the
proceeds of the sales of any lands or
other property which now belong or may
herearter belong to sald school fund
shall be invested in the bonds of the
“tate of iilssouri, or of the United
States”

The above sectlon was derived from a portion of
Section 6 of Article IX .of the Constitution of 1865, which
provided that the School Fund could be invested in Unlted
Staetes bonds only, but under the present section, the
Public School Fund can be invested in either bonds of
the State of lilssourl or of the United Stetes.

The enclosed opinion also refers to ‘ection 6, Article
XI of the ilissouri Constitution, which details how the
"Public School Fund", mentioned in Section 9, Article XI,
supra, 1is derived.

"The proceeds of all lands that have
been or hereafter may be granted by
the United States to this State, znd
not otherwise appropriated by this
~tate or the United States; also, all
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"of indebtedness" in Section 6 of Article XI, supra. Ve find
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moneys, stocks, bonds, lands and other
property now belonging to any State
fund for purposes of education; slso,
the net proceeds of all sales of lands
end other property and effects that
meay sccrue to the State by escheat,
from unclaimed dividends and distribu-'
tive shares of the eststes of deceased
persons; also, any proceeds of the sales
of the public lands which may have bheen
or hereafter may be pald over to this
State (1f Congrese will consent to such
gppropriation); also, all other grants,
- gifts or devlises that have besn, or
hereafter may be, made to this ‘tate,
and not otherwise spproprlated by the
Ltate or the terms of the grant, gift
or devise, shall be peld into the State
treasury, end securely invested and
sacredly pressrved es a public school
fund; #* % # "

Thus, as polnted out in said opinion, "the moneys
wihilch are a part of the public school fund set up snd
described in Section 6 of Artlcle XI may only be invested
in bonds of the Otate of lilssouri or of the United Htates.”

Seetlon 10871, R. ‘0. lo. 1939, is substantially a
reenactment of Lection 6 of Article XI of the Constitution
of ilssourl except that 1t provides that the Fublic School
Fund 1s to be invested under the direction of the State
Board of kducatlon, end provides that same may be in
"stute certificates of indebtedness"™ in sdditlon to the
bonds of the Unlted Ststes and bonds of the Htate of
il ssouri. ‘

There is no mention of investment in "state certificates

same referred to 1n Section 8044, R. S. Mo. 1889, but not in
the revision of the Revised &t:tutes of iilssouri, 1879,
Section 7096, The duty to invest the Public School Fund

was flrst imposed upon the OState Board of iducation by the
Leglslature in 1870 (Laws of iilssourl, 1870, Section 74,
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page 154), and same was to be only 1n bonds of the United
States in conformance with Section 6, iArticle IX of the
Constitution of 1865, 1In 1874 (Laws of llssourl, 1874,
Sectlon 82, page 166) this was broadened to include bonds
of the ttate of iilssouri.

Section 10874, R. 8. Ho. 1939, 1ls more specific in.
its terms with respect to the lnvestment of the money
belonging to the capital of the Public School Fund and
provides in part that:

"Whenever there shell be in the treasury
or elsewhere, subject to the order of
the treasurer, any money belonging to
the capital of the public school funds,
the state auditor shall make reports
thereof to the stete board of education,
who  shall direct the 1lnvestment of the
same in bonds of the Unlted States,
bonds of the state of ifissourl, or state
certificates of indebtedness. % # x ¥

&

This section also goes back to the year 1870 (Laws
of Missouri, 1870, Section 77, page 155) requiring the
Stote Auditor to make reports to the Stete Board of lLduce-=
tion of moneys belonging to the capital of the Public School
I'und, and directing the Board to lnvest same 1n United
“tates bonds. This was broadensed in 1874 (Laws of iissouri,
1874, Cection 84, page 166) to include bonds of the tate
of !lssourl, and again the first mentlion of state certificates
of lndebtedness 1s found in Sectlon 8047, R. S. Ho: 1889

It seems perfectly clear, by these foregoing sectlionas,
‘that since the year 1870 the State Board of kducation has
hed authiority to invest the rublic School Fund in United
Stetes bonds. ’

- " As we previously pointed out, there had beea no
constitutional authority for the investment of state certifi«
cates of indebtedness. However, at the genersl election
held November 4, 1902, the following constitutional provision
was adopted (Sectlon 26, Article X, Missourl Constitution):

"All certificates of indebtedness of
the State to the *'public school fund!

.
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and to the 'seminary fund'! sasre hereby
conflirmed as sacred obligstions of the
Stste to sald funds, and they shall be
renewved as they mature for such period

of time and at such rate of lhterest as
mey be provided for by law. The General
Assembly shall have the power to provide
by law for the issuing certiflcates to

the public school fund and seminary fund
as the money belonglng to sald funds
accumulates in the State treasury: Fro-
vided, thaet after the outstanding bonded
indebtedness has been extingulshed, all -
money sccumuleting in the State treasury
for above named purposes shall be invested
in reglstered county, municipal or school
district bonds of thlis Stste of not less
than par value. Yhenever the State bonded
debt is extinguished or a sum sufficient
therefor has been received, there shall

be levied and collected, in lieu of the
ten cents on the one hundred dollars
valuation now provided for by the statutes,
an snnusl tax not to exceced three cents

on the one hundred dollars veluation, to
pay the accruing interest on all the cer-
tificates of indebtedness, the proceeds

of which tax shall be pald intoc the State
treasury and ‘approprlated and pald out

for the speclific purposes hereln mentioned,"

Whether the above constitutional provision was enacted
among other things to give some valldity to state certifi-
cates of indebtedness, we can only surmise. In our previous
opinion it was pointed out that "At the time of that
election the wonded indebtedness of the Stote of Hisscuri
was prsctlcelly extingulshed, and, therefore, the provi-
slona of Section 9 of Article XI of the Constitutlien
would prevent the investment of the publlie school fund
end the seminary fund Iin anything other then bonds of
the United States." Investments being thus limitcd, it
wes un&oubtedly the intent of the voters to broaden same
to include investment in reglstered county, munlclpal
or school district bonds of the stsate.
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Pursuent to Sectlon 26 of Article X, supra, the
Leglslature in 1909 (Laws of ilssouri, 1909 Section
57, page 896) enacted ;ection 10883, R. &. Wo. 1939
(formerly Section 9724, R. 5. Ho. 1929) suthorizing
the “tate Board of Fund Commissioners to invest the
money in the Public School Fund and in the Seminary
und in registered county, municipal and school district
bonds of this state. The section provides as follows:

"The state board of fund commissioners
shall invest all money belonglng to
the 'public school fund! and to the
'seminary fund' that has accumulsted
or may hereafter accumulate in the
state treasury, in registered county,
municipal or school distrlict bonds of
this stote, or in their discretion in
the approved reglstered bonds of any
drainage or levee dlstrict in this
state, et not leass then par value, and
shall =zt ell times keep said fund so
invested as far as poseible.,* VWhenever
sald board shell contract with the _
holder of any such bonde for the purchase
thereof, the bonds shall be delivered
to the state treasurer and a certificate
of that fact filed with sald board, and
thereupon a requisition shall be made
by the board of fund commlssiloners upon
the state auditor for a werrant upon
the state treasurer, payable out of
" the fund for which the investment is
- to be made, in favor of the holder of
such bonds, for the purchase price
agreed upon between him and said board.
The board of fund commissloners shall
enter in full upon 1ts records a de-
scription of 2ll bonds purchased by
it, the particuler fund out gf which
the bonds were purchased, the person
from whom the sald bonds were bought,
the price pald therefor and the date of
the transaction, and shall also require
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the state treasurer to glve a receipt
for said bonds, which shall be filed
with the state audltor."

The present section differs from the original enact-
ment 1n thet it contalins s provislon for the purchase of
registered bonds of any drainage or levee district in
thls state. This amendment was made by the Leglslature
in 1911 (Laws of Mlssouri, 1911, page 415).

The same Legislature that in 1909 enacted Section
10883, supra, authorizing the State Board of Fund Commls-
sloners to invest the achool funds in registered county,
municipal end school district bonds of this state, also
reenacted Section 10874 (Laws of iissourl, 1909, Section
76, page 801) placing the ilnvestment of the bonds of the
State of Mlssourl, the bonds of the Unlted States and
state certiflcates of indebtedness in the State Board of
Bducation, This 1s a clear indiecatlion of the Legislature's
Intent .to retain in the titete Board of iducation the invest-
ment of school funds in bonds of the Unlted States, bonds
of the State of Mlasouri, and state ce;tificates of 1ndebted-

Section 10884, K. 3. ilo. 1939, provides as follows:

"The treasurer shall be the custodian
of the certificates of indebtedness of
the state to the 'public school fund!
and of the certificates of lndebtedness
of the state to the 'seminary fund,!

" and of gll renewals thereof, and of
all reglstered county, muncipeal or
school district bonds of this state in
which the 'public school fund'! or the
'seminary fund' shall be invested, snd
also of all money belonging to elther
of said funds, and no money shall be paid
out of sald funds by the state treasurer
except upon werrants drawn by the stute
sauditor, in accordance with requisitions
made by the board of fund commlssioners, as
hereinbefore provided."
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The above secbtion, st first blush, seems to indicate

thet no moneys may be pald out of eny of the school

funds wlthout requisitions made by the Board of Fund
Commissioners., However, the words "hereinbefore provided”
clearly refer to school funds authorized by Section 10883,
supra, to be invested by the State Board of Fund Commissloners
in "registered county, municipal or school district bonds

of this state,"

It 18 true that Section 13081, R. S. lio, 1939 (formerly
Sectlon 11464, L. S. Ho. 1929) would permlt the Governor,
Treasurer and Audlitor to invest the Publle iHchool Fund |
and the Seminsry Fund in bonds lssued pursuant to authority
of the first thres subsections of Section 44 of Article
IV of the Constitutlon. Howsver, sald Investment would
not be by the State PBoard of I'und Commlssloners since said
section does not name all the members of sald Board, and
it furthermore would be authorlty only ag to certain
specifilc state bonds.

We find no suthority glven the State Board of Fund
Commissioners to invest the State School Fund or the Seminary
Fund in United 3tates Government securlties.

The above constitutional and statutory provisions may
appear to be in confllict, but a thorough and careful considera-
tion of same will reveal that same ere in perfect harmony.

- There is a well known rule of statutory construction
that where different sections of the law deal with features
of the same general subject matter, they must be construed
together and harmonized, 1f posseible, Johnson v. Kruckemeyer,
224 !o. App. 351, 29 8. W. (2d4) 730.

The scctlons hereinsbove dealt with are readily har-
monized. The State Board of uducation has the suthorlty
to invest the Fublic &chool Fund in stete certiiicates of
indebtedness, State of HMissourl bonds end bonds of ths
United itetos, The State Board of Fund Commiassioners has
the authorlity to lnvest the Public School Funds in registered
county, municipal or school district bonds of this state.

It has been suggested to us orally that the State
Board of Fund Commissioners has in the past purchased
bonds of the United States, and that great weight should
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be given the construction of a statute by those charged
with the duty of enforecing 1t. Uaild rule is well recog-
nlzed in the case of htate 8x rel‘ Henlon v. City of
iMaplewood, 231 ko, App. 739, 99 S. W. (2d) 139. Our
Supreme Court hes declared, however, that same 1s not
the rule where the executive construction 1s plainly
wrong,., Villisms v. Williams, 325 Mo. 963, 30 8. V. (24)
69,

Ve are of the view that the construction placed upon
Section 10883, supra, by prlor members of the State Board
of Fund Commissloners, as glvling them authority to purchase
United Stotes Government bonds, was pleinly wrong, and,
for that reasson, we cannot give any great welght to such
executlve construction. We surmlise agein that 1if the
Board of Fund Commissioners dld purchese United States
Liberty Bonds in 1918, 1t was laudable as a gesture of
patriotism, but unauthorized under our law,

Our previous opinion did not passs on the constitutionasllty
of that portion of Bection 10883, R. o. lo. 1939, which
permits the &tete Board of Fund Commissioners to invest
money belonging to the Public School Fdnd and the Semlnary
Ffund "in the suproved registered bonds of any drainage or
levee district 1n this state," Since the guestion is ralsed,
however, s to what type of securlties mey ve purchased
by the Board of Fund Commlssloners out of the Public Gchool
Fund under our Constitytion and statutes,.it 1s necessary
that we consider the constitutionality of the portion of
said statute hereinabove gquoted, ,

Herris on Municipal Bondsdefines the term "municipsal
bonda" thus:

"By the term 'municipel bonds' 1s
meant evidences of 1lndebtedness,
1ssued by citlies, incorporated tovms,
countles, townships, school districts,
sznd other publlic corporate bodiss,
negotiable in form, payable at e .
designated future time, bearing in-
terest paycble annually or semi-annually,
and usually having coupons attached
evidencing the several installments

of interest."
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Ssid definition 1s adopted by the Court in the case
of iuskingum County Commissioners v. State, 85 N. £. (Ohlo)
562, 1. c. 566, and & similar definition is to be found
in the case of City of iStanford v. Town of Stanford, 141
Atl, (Conn.) 831, 1, c. 896, It is to be noticed, however,
that the question of whether "municipal bonds" included
drainage and levee district bonds was not a matter of lssue
in the above case.,

Dralnage and levee districts being publlec corporate
bodles (Deekroeger v. Jones, 151 S. V. (2d) (io.) 691, 1. c.
693), it would appesr that bonds issued by saild districts
would be muncipel bonds.

Lvidently the Legisluture in 1911 did not consider
the term "municlpal® as including drainage and levee dis-~
~tricts., Otherwlise, obviously there would have besen no
need for amending the sectlon.

While, for some purposes, the issuance of bonds by
drainage and levee districts might be considered as municlpal
bonds, we do not believe that the word_ "municipal," as used
in the Constitution, was intended to be used in its broader
significance, If same be true, 1t would have been unneces-
sery to distinctly specify "county® and "school district"
since, under the above definitlons, these terms also come
within the meaning of "municipal."

By specifically enumerating in the Constitution the
type of bonds that money could be invested in, 1t 1s obvious
that other types of bonds were intended to be excluded.
This conclusion 18 sustained by the well known rule of
statutory construction "expressio unis est exclusio alterius,”
which means that the expression of one thing 1s the exclusion
of another. (State ex rel. Kansas City Power and Light
Company v, Smith, 342 ilo, 75, 111 S. W. (2d) 513) Although
this is & statutory rule, it 1s equally applicable to
construction of provisions in a Constitution since the
established rules of construction esppliceble to statutes
apply also to the construction of Constitutions. (State
ex r?l Buchanen County v. Imel, 242 Mo. 293, 146 S, W.
783
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/

The legislative amendment authorizing the lnvestment
of public school moneys in dralnage and levee district
bonds 1s clearly beyond the scope of the constitutioneal
authorization end, consequently, invaelid.

. In the case of State vs Smith, 81 S. WV (2d4) 613,
1, ¢. 614, the Supreme Court of lissourl said:

- "It is elementary that the statute
could not authorize an expenditure
out of the proceeds of the bond lssue
not sanctioned by the constitutional
amendment ltself. In other words,
the purposes for which the ststute
directs expendltures can be no brosader
than the restrlictions placed thereon
by the constitutional amendment.“

Having determined the investments that may be made
by the reapective boards, the questiopn srldes as to
which bosrd is to have priority 1n imvesting the school
funds of the state. I

Again, we refer te Sectlon 26 of Article X, which
provides in part as follaws:

3% provided, that after the out-
standing bonded indebtedness has been
extingulshed, all money scoumulating
in the state treasury for above named -
purposes shall be invested in reglstered
county, municipal or school district
bonds of this state of not less then
par value."

Here we have a speclflc limitation as to when the
school funds mey be lnvested by the 3tate Board of Fund
Commissloners, viz., "after the outstanding bonded in-
debtedness has been extingulshedi® Thus, we find not
only a limitatlion as to the kind of bonds the ‘tate
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L

Bosrd of Fund Commissioners may invest the school funds

in, but also a limitation that before the funds may be
invested by the Commissloners, the bonded indebtedness

of the state must flrst have been shown to be extinguished.
The Stote Board of Liducstlon clearly has the preference

as lon: as there 18 an outstanding bonded indebtedness.

CONCLUSION

It is therefore the oplinion of this department that
under the Constltution and statutes of this state, the
authority to invest the money in the utdte School Fund
and Staete Seminary Fund 1n United itaetes Government
securities is in the State Board of kducatlon and not
In the State Board of Fund Commlssloners.

It is our further opinlon that when the bonded in- .
debtedness of the state has been. extingulished, the {tate
Board of Fund Commlssioncrs can legslly invest the moneys
designated in Section 26, Article X, of the ilissourl
Constitution in registered county, munlcipal or school
district bonds of this state. The usé of sald moneys,
however, for investment in approved reglistered bonds of
any drainage or levee district in this stste is prohlbited,

Respectfully submitted,

MAX WARSERMAW
Asslstant Attorney Genersl

B. RICHARDE CREECH
APPROVLED 2 - Asslstant Attorney General

VAWL C, THURLO
(Acting) Attorney General
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