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COUNTY COURTS AND AmWRY APPROPRIATIONS: 
COUNTY BUDGET LAW: County courts may make appropriations 
for armories provided such appropriations are not in violation 
of the provisions of the County Budget .Act and are not in 
violation of the provisions of the constitution, and e.specially 
Section 12, Article 10, thereof. 

October 25, 1941 

Hon. Wilbur :B'. Daniels 
Pro~:ecutlnt; Attorney 
Fayette, !Ussouri 

Dear Sir: 

·v·16 are in recelpt of your request for an official 
opinion under date of October. 7, 1941, as follov1s: 

lion Vonday, June 17, H}40, in the mat-
ter of 'Gontri bution to Armory·' the Coun­
ty Court of howard County, Mi ;, so uri , 
made the following order to-wit: 'in the 
matter of contribution to the building 
of an armory in the City of 1}ayette, it 
is ordered by the court thnt the sum of 
~ibOOO and the sarae contributed for the 
said purpose provided that the .. city of 

:B1ayette contribute an equal amount. f,aid 
a:rnount is to be paid one-half in the year 
1940, ~md one-hal:L in the year 1941. 

Vote: Biswell - Yes Johnson - Yes Cuddy - No.u 

11 The above order wa.s macle on the date 
aforesaid_and the City of Fayette con­
tributed :1.:5000 and thereby sati Bfied the 
p.roviso in tL.e order but the County Court 
never did pay any sum nor vms the Court 
ever called upon to do so until Llonday, 
October 6, 1941. At this time the Court 
voted two to one not to contribute ~5000 
and. jaade an order accordingly. 

"NaY! the queci-ion is, is the County Court 
liable for the payment of ~5000 by reason 
of the order made on ~Ionday, June 17, 1940? 
The Treasury of the cmmty is in such a 
condl t ion at this time thEt t warren t s are 
being protested. Hov1ever, this is merely 
seasonable activity and is due to the fact 
that the 1941 tax collections have not as 
yet come into the 11reasury. 11 
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Section 7364 R. s. Mo. 1939 provides that: 

"All cities~ towns, villages and counties 
in this state are hereby given power and 
authority to build or acquire • by purchase 1 
lease, gift or otherwise, suitable armories, 
drill halls and headquarters, and the land 
necessary therefore, for such organizations 
of the National Guard of Missouri as may be 
stationed or located therein, and to provide 
f.' or the maintenance and repair of the same • 11 

The power and authority given the county by the word• 
1ng of the statute .,to build or acquire" a suitable armory• 
drill hall and headquarters, and the land necessary therefor, 
contemplates that the county in order to comply with the 
statute is in some manner to build or acquire the annory and 
the site itself or together with the City of Fayette for the 
purpose stated and take title thereto itself or together 
with the City of Fayette. Assuming that this method is being 
followed in the establishment of the armory with the buildl. ng 
to be ~der a county control~·and that the appropriation of 
the eounty court is not a bare contribution or donation to an 
institution, corporation, association• company or individual 
for the purpose of building and establishing an armory which 
would be violative of Section 6 of Article IX and Seotion 46 
and 47 of Article IV of the Missouri Constitution••then by 
the above statute~ Section 7364; the Legislature made it law~ 
ful for the county court to appropriate funds to build an 
armory in the county; where an organization of the National 
Guard of Missouri is stationed or located • 

. 
Section 6 of Article IX of the Missouri Constitution 

provides as follows: 

Sec. 6. Municipalities not to subscribe 
to capital stock nor aid corporations or 
institutions. -· No county, township, city 
or other :'!lunicipali ty shall hereafter become 
a subscriber to the capital stock o:f any 
railroad or other corporation or association, 
or make appropriation or donation; or loan 
its ~re4i t to or in aid of any such corpora"" 
tion .or 'association, or to or in aid of any 
college or institution of learnir~ or other 
institution, whether created ror or to be 
controlled by the State or others. All 
authority heretofore conferred for any of 
the purposes aforesaid by the General Assem­
bly, or by the charter of' any corporation• 
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is hereby repealeda Provided, however, that 
nothing in this Constitution contained shall 
affect the right of any such munici,pality to 
make such subscription where the same has 
been authorized under existing laws by a vote 
of the people of such :municipality prior to 
its adoption. or to prevent the issue of re­
newal bonds, or the use of such other means 
as are or may be prescribed by law for the 
liquidation or payment of such subscription; 
or of any existing 1ndebtedness .. 11 

Section 47 of Article IV of the i.'lissouri Constitution 
provides as followst 

11 Sec_. 4'/ • Municipalities not to lend credit 
or grant public money * 7'" ~~- • The General 
Assembly shall have no power to authorize 
any county 1 city 1 to\"ln or township or 
other political corporation or subdivision 
of the state now existine;• Ol' that may be 
hereafter established, to lend its credit; 
or to grant public money or thing of value 
in aid of or to any individual, association 
or corporation whatsoever, or to become a 
stockholder in such corporation, association 
or· company • -J(- ~ ... *n· 

Section 46 of Article IV of the Missouri Constitution 
provides as followst 

11 Sec. 46a Public money; grant of prohibited.-­
The General Assembly shall have no power to 
make any grant; or to authorize the making 
of any grant of public money or thing of val• 
ue to any individual, association of' indi ... 
vidua.ls, municipal or other corporation what• 
soever& Provided, That this shall not be so 
construed as to prevent the grant of aid in 
a case of public calamity • 11 

The above constitutional provisions prohibit an appro­
priation or donation, grant of public money or loan in aid of 
any corp()ration Qr association, individual, company Ol" in ... 
stitution of a private nature, The test of the constitutionality 
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of a statute such as Section 7364, supra, is whether or not 
the appropriation authorized ia for a recognized public 
purpose. Under the Supreme Court decisions, these provisions 
of the Constitution are;lnappl1cab1e to Section 7364 as the 
appropriation is for an authorized public purpose as now 
reeognized by law. In the case of' Jasper County l't""\a:nn Bureau 
v. Jasper County, 515 Mo. 560 1 286 s. w. 381, the Supreme 
Court held that an appropriation of the County Court for 
the use of the Jasper County Farm Bureau was lawful and the 
etatute authorizing the appropriation therefor out of general 
county funds was constitutional and not violative of Section 
6 of Article IX or Section 46, 47 of Article IV of the 
Missouri Constitution. See also State ex rel Zoological 
Board of Control v. City of st. Louis, 318 Mo. 910, 1 ,. w. 
(2d) 1021; State ex rel Jones v. Chariton Drainage District 
No. 1, 252 Mo. 345, 158 s. w. 633. 

The appropriation made by the County Court of Howard 
County for an armory building for a stated public purpose 
and the statute authorizing same is not in violation of the 
Missouri Constitution.. The M1Bsour1 courts uniformly hold 
that statutes of this kind provi~ing for the construction 
or acquisition of buildings, structures a'hd improvements of 
a public nature by counties and cities are lawful and not 
inconsistent with the provisions of the Missouri Constitution. 
See Halbruegger v. City of St. Louis, 302 Mo. 5'73, 262 S. W. 
379. This cfase also cites the rulings in other states 
relative to the e~ection pf public buildings out of public 
funds, if the buildings in question serve or may serve a 
public use, as now recognized by law, within the Constitution. 
See State ex rel City of Boonville v. Hackro.ann, 293 Mo. 313, 
240 s. W. l.35J State ex rel Excelsior Springs v. Smith, 366 
Mo. 1104, ~2 s. w. (2d) 37; Laret Investment Co. v. Dickmann, 
135 S. W. \2d) 65, H4\,JlJ;H~ler v. St. Louis, 205 Mo. 656, 103 
S. W. 1034; State ex rel Russell et al v. State Highway 
Commission, 328 Mo. 942, 42 s. W. (2d} 196. 

The County Court of Howard Co1.1.nty 1s authorized undef, 
the atatute and the Missouri decisions to appropriate funds 
toward the building of the armory even though it does not 
furntsh all the necessary funds or the land required therefor, 
if there is a county control to be had over the property. 

The rule that county courts have only such authority 
aa is expressly granted to them by Statute is qualified by the 
rule that the express grant of powers carries with it suCh 
implied powers as are necessary to carry out or make effective 
the purposes of the authority expressly granted. Sheidley v. 
Lynch, 95 Mo. 487; Walker v. Linn County, 72 I1Io. 650; King v. 
Maries County. 297 Mo. 488, 249 s. w. 418; State ex rel Wahl 
v. Speer, 223 s. w. 655. 
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County courts act and speak through their records only. 
Dennison v. St. Louis, 33 Mo. 168J Thompson v. City of Malden, 
118 s. w. (2d) 1059; Decker v. Delmer, 129 s. w. 936. 

The County Court of Howard County by its order of 
record, by a two to one vote, on Monday, June 17, 1940, duly 
appropriated $5000 from the general revenue fund of the county 
for the building of an armory in the Ci.ty of Fayette. The 
county court order contained the proviso that the City of 
Fayette should contribute or appropriate an equal amount and 
the proviso having been complied ~ith and the City of Fayette 
having appropriated and paid its ~5000, then the County Court 
ot Howard County should pay the $5000 for the county out o£ 
general county funds in accordance with its court order made 
and entered of record on June 17, 1940, if such appropriation 
did not violate the provisions of the County Budget Act or 
the Constitution of Mi:_ souri. 

The. fact that the County Court or Howard County now 
votes two to one not to appropriate the money and makes its 
order of record not to contribute or pay the $5000 for the 
armory does not rescind the court order and ap9ropriation 
previously made for a lawful purpose and in our opinion the 
county should pay and is liable for the $~000 as an appropria­
tion lawfully made for said authorized public purpose on June 
17 1 1940, if such aJ:lpropriation did not violate the provisions 
of the County Budget Aet or the Constitution of Missouri. 

It was held in the following Missouri decisions that 
orders of a county court duly made and entered of record 
have the e.ffect of a jud~nent and that final orders of the 
county court cannot be set aside at a subsequent term by the 
county court or on the ground of error. Peake v. Redd, 14 Mo. 
79J Aslin v •. Stoddard County, 341 Mo. 138, 106 s. w. (2d) 472; 
Mead v. Jasper County, 305 Mo. 476, 266 s. W. 467; State ex 
rel St. Joseph and I. R, Company v. Sullivan County Court, 
51 Mo. 522. 

We have considered this question only from the stand­
point that the county court may make appropriations for 
armories and the ef.fect of the order made in 1940. It must 
also be considered .from the standpoint of whether or not it 
violates the County Budget Act, or any provisions of the 
Constitution. In other words, if the appropriation made in 
1940 for the a.l".mory was in excess of the anticipated revenue 
.for that year, and in exceLs of the estimated Budget .for that 
year, then under the County Budget Act, it was void. Artic~e 
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2, Chapter 73, R. s. Mo. 1939, provides for the County Budget 
.Act •. Under the provisions of this act it would be tmlawful 
for any county officer to issue or pay warrants under the fore­
going circumstances. Section 10917 of said act provides in 
part as follows: 

11 -l<- -{;. -:~ Any order of the county court of 
any county authorizing and/or directing the 
issuance of any warrant contrary to any 
provision of this law shall be void and of 

·no binding force or effect; and any county 
clerk, county treasurer, or other officer, 
participating in the issuance or payment 
of any such warrant shall be liable therefor 
upon his official bond." 

In the case of Missouri-Kansas Chemical Corpoi'a.tion v. 
New Madrid County, 345 Mo. 1167, the court had before it a bill 
against the county court for the payment of supplies purchased 
by the sheriff. It was contended that the contract by the 
sheriff for purchase of supplies would violate the Budget .Act 
because it was in excess of the budget allowance. In discussing 
the Budget Act, ita purposes, etc., the court said: (1. c. 1168 
(1)) 

11 
( 1) Bi.'- t in 1933 the General .h.s sembly 

enacted the 'county budget law' (Laws 1933, pp. 
340 et seq.), whicp provides for an annual 
budget presenting a complete financial plan for 
the ensuing year. We ref'er to some, not 
necessarily all, of its provisions influencing 
our conclusions. Section 1 makes [;ecs. 1 to 
8 inclusive, thereof applicable to counties 
having 50,000 inhabitants or less an6 requires 
the preparation of an annual budget of estimat-
ed receipts and expenditures by the respective 
county courts. Section 2 provides a classifica­
tion for pr•oposed expenditures. Section 3 makes 
it the duty of every officer claiming any pay­
ment for auppliEls to 'submit an itemized state­
ment of' the supplies he will require for his 
office.' Section 4 requires the county court 
to balance its estimated budget. Section 5 re­
quires thtj county court to sho?l the estimated 
expenditures by specified classes. E',ectiona 6 
and 7 require officers expecting to receive 
supplies to be paid for from county funds to sub­
mit certain specified information, estimates, etc., 
including the separate listing of each item of 
supplies. Section 8 require~ the county court 
to go over, revise and araend the estJ..:mates to 
promote efficiency and economy, the public 
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interest and balance the budget; requires 
the recording and filing of certified copies 
of the revised estimate, and also provides: 
'Any order of the county court of any 
warrant contrary to any provision of this 
act shall be void and of no bindinG force or 
effect ••• ' Section 9 provides that Sees. 
9 to 20, inclusive, apply to counties having 
more than 50,000 inhabitants. Section 22 
repeals all laws or parts of law insofar as 
they conflict v.d. th the county hudget lavh 

":New Madrid county has less than 50,000 in­
habitants. It is achnitted of record that the 
budget of New L1o.dr.~d county for> 1934 and 1935 
and 1936 for the purchase of disinfectant, 
etc., for the county jail, with the exception 
of the ~~200 paid on account, had been exhausted 
at the time the severul respective purchases 
here involved were made and that the balance 
sued for consists of ite[fls purchaseQ. in excess 
of the budget allowances therefor in the 
respective years. Plaintiff'[, l'epresentative 
testified he had been informed th~ budget 'was 
low', and, ag we read the record, some statements 
were dated as of the year followil'l€.; the actual 
delivery of the supplies. On the record ·r;lade 
any order of the county court seekins to effect 
the payment of the balance due, under the 
quoted provision of Sec. 8, supra, would be 
void and o:f' no binding force and effect. How, 
absent exceptional circumstances, a sheriff's 
authority to obligate his county is restricted 
to h~s budget allowances. The directed verdict 
.t'or the county was proper. Consult Traub v. 
Buchanan County, 341 Mo. 727, 731 (3), 108 s. w. 
(2d) 340, 342 (3); Carter•Waters Corp. v. 
Buchanan County (Mo.), 129 s. W. ( 2d) 914 ( 2). n 

We do not have before us the amount of levee as fixed 
by your court for county revenue purposes, but suggest here that 
if the contract and appropriation provided for in the order 
exceeded the constitutional limitations provided in Section 
12, Article·X of the Constitution, it woufd be void fof that 
rea.son In other words the col.;ll}ty court _s not author zea 
unaer that section of \;he Constitution to issue warrants in 
excess of its revenue for the year in which the warrant is 
issued. 
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Said Section 12 of Article X of the Constitution 
I 

provides in part as follows: 

"No county, city, town, township, school 
~istrict or other political corporation or 
subdivision o~ the State shall be allowed 
to become indebted in any manner or for 
any purpose to an amount exceeding in any 
year the income and revenue provided for 
such year, without the consent of two­
thirds of the voters thereof voting on such 
proposition, at an election to be held 
for that purpose; nor in case requiring 
such assent shall any indebtedness be 
allowed to be incurred to an amount in­
cluding existint_, indebtedness, in the 
aggregate exceeding fiv~ per centum on the 
value of the taxable property therein, 
to be ascertained by the assessment next 
before the last assessment for State and 
county purposes, previous to the incurring 
of such indebtedness, except that cities 
ha.vint; a population of seventy-five 
thousand inhabitants or more may, with 
the assent of two-thirds of the voters 
thereof voting on such proposition at an 
election to be held for that purpose, incur 
an indebtedness not exceedlng ten per­
centum on the valUe of the taxable prop­
erty therein, to be ascertained by the 
assessment next before the last assess­
ment for State and county purposes previous 
to the incurring of such indebtedness; ~<- {} 
* * * -}~ i~ ..;~ ;~.. i~- ~!.. 1} ~~ ~~.. i~ ~ ;- ~- ~~:.. • " 

This provision was construed and discussed in the ease of Trask 
v. Livingston County, 210 Mo. 583, 592, wherein the court said 
( 1. c. 592): 

,The constitutional provision found in 
section 12 of article 10 of that instrument 
has often been construed by this court. In 
Book v. Earl, 87 Mo. 1. c. 252, it was well 
said: 'The evident purpose of the framers 
of the constitution and the people who adopt­
ed it was to abolish, in the administration 
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of cqunty and municipal government, the 
credit system and establish the ~ · 
system by llmi ting the amount of tax 
which might be imposed by a county. for 
county purposes, and limiting the ex­
penditures in any given year tot he 
amount of revenue which such tax wonlo 
bring into the treasury for that yeer• 
Section 12., supra. is clear and explicit 
on thi a point.. Under th:~c section the 
county court might anticipate the 
revenue collected and to be collected, 
for any given yGar:, and contract debts 
for ordinary current e,xpenses, which 
would be binding on the county to the 
extent of the revenue provided for that 
year; but not in excess of it~'" 

And at l• c~ 594 and 595: 

"-:~ oi:· * The language of the Conati tution 
ie 'No county • • " shall be a.llmyed to 
become i·ndebted in any marne r or for any 
purpose to an amount exceeding any year 
the income and revenue provided for such 
year. t It has be uniformly construed that 
this provision of the Constitution penni ts 
the anticipation of the current revenues 
to the extent of the year's income in which 
the debt is contracted or created and pro~ 
hibits the anticipation of the revenues of 
any future year• ~:- ~< * "~ ~- -::-" 
Your letter indicates that the county court intended 

to pay one-half of this appropriation in 1940 and one-half in 
1941. Under the rule announced in the 'rrask case; supra, you 
can readily eee that the appropriation for· 1941 Vlould be in 
violfl tion of the foregoing Section 12 1 Article X of the 
Constitution,·because it was made in anticipation of revenues 
of a future year. As to the appropriation for 1940, if this 
1 tem was estimated in the budget for 1940, and there were 
sufficient funds out of the revenue for that year, in the 
claLs from which it would be paid, then the county court 
would be authorized to order a. wari•ant dravm thereon and the 
treasurer would be authorized to fay the same. However, if 
the revenue for 1940 was not str.f'f cient to pay this amount 
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and if it was not considered in the budcet for 1940, the 
order of the county court of June 17, 194,0, would be void. 

CONCLLHHON 

Prom the foregoing, it is the opinion of this depart­
ment that the county court order of June 17, 1940, appropriat­
ing r(Joney for an armory at the 01ty of Fayette, Mi~.1souri, 
would be void as to that part of the appropriation which was 
to be paid out of the 1941 revenue, because it violated said 
Ssctlon 12 of Article X of the Constitution of Mi.aouri. 

We are further of' the opinion that the part of the 
order providing for payment out of the 1940 revenue would be 
legal if this item was considered by the coUJ.""lty court when 
making up its budget for 1940, and. if it was in the clurs of 
funds from which it was to i)e paid, a sum sufficient to pay 
same, or if a suJn sufficient to pay same could be an ticlpated 
out of tho revenue for the year 1940. 

Respectfully submitted, 

'l'YRE W. BURTON 
Assistant Attorney General 

APPROVED: 

VANE C. THURLO 
(Acting) Attorney General 

TWB:NS 


