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TAXATION:' Tax liens on property acquired by county at
school fund foreclosure are extingulshed,

May 2, 1941 gQﬂf\f

Mr, George O. Dalton

Collector ~ ;o
Marion County yg;.ff
Hannibel, Nissouri A

Pear Sir:

This will acknowledge recelpt of your letter of
March 8, 1941, which 1s as followst

"The Marion County Court of this

county has foreclosed on the school

mortgages which they held, amd there

are several years of delinquent taxes
- due on these propertles,-

"W11ll you please advise 1f the county

is 1lisble for these delinguent taxes up
to the date of conveyance to the county,
or do they have authority by court order
to declare these taxes void?"

Under Sectlons 10385 and 10387, R. S. Missouri, 1039,
county courts are authorized to foreclose school fund
mortgages. Sectlon 10389, K.  S. Mlssouri, 1939, authorizes
the county court “on behalf of the county," by agent, to
- bid on the property offered at such foreclosure sales, If

the bid of the county court's sgent be the highest, this
same statute then provides that the county court may:

"s 2 % % take, hold and mansge for saild
county, to the use of the township oub

of the school fund of which such loan was
made, or in its own name where such loan
has been made out of the gencral sbhool
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funds, the property 1t may acquire
at such sale. # i 4 &

Under thls latter statute it is to be scen that the
title to property bid in by the agent of the county court
is taken elther in the name of the county, to the use of a
particular township, or in the name of the county alone,
depending upon the source of the funds that were invested
in the property foreclosed and bid in by the court's agent,

Sectlon 6 of Article 10 of the Missouri Constlitutlion
provides in part:

"The property, real and personal, of
the state, countlies and other municil-
pal corporations ¥ < # 3 shall be
exempt from taxation."

The Legislature has reiterated this constitutional
provision in Section 10937, k. 8. Missouri, 1939, wherein
it is provided:

"The following subjects are exempt from
taxatlon: # 3 % # fourth, lands and other
property belonging to any city, county or
other munlcipal corporation in this
.8tate, % 9 % % % % W o % ko

It makes no practical difference here whether the funds
involved in the foreclosure are thoce of the township school
fund or the gencral school fund. In either event, the title
18 In the county and under Sectlon 10937, supra, sald proper=
ty 1s exempt from taxation. _

The question you present is one upon which there exlists
no express constitutional provision, but it has been before
the courts of the land many times, :
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In City of Harlan v, Blair, 64 S, W. (2d) 434, (Ky) the
polnt involved was whether s city was llable for taxes accru=-
ing prior to the time the property was acquired by the city,
This opinlon reviews the authorities at length holding the
lien to bes merged in the non=-taxable ownershlp snd thercfore
non-exiastent, The court salid, 1., c. 4353

"We have been unable to find any case wherein this
questlon has been decided by this court, In vol-
ume 26, R4C.L. 400, sec, 358, 1t is 1In part stated:
'It sometlmes happens # # # % that land in the hands
of private persons and subject to taxation when it
is assessed 1s before the tax 1s paid acquired by
a corporation the property of which 1a exempt from
taxation, and the question then arises whether the
lien can be enforced and the land sold for nonpay=-
ment of the tax. When the corporation which acw
qulred the propoerty is & rellgious, charitable, or
educational institution, the exemption of the prop=-
erty of which depends upon the express provislions
of statute, the exemption does not go to the extent
of exonerating the property of the corporstion from
exlsting tax liens. In the case of state or a muni-
cipal corporation, the exemption of whieh is based
upon the futility of collecting a tax from a body
corporate which would 1l:vy another tax to pay 1it,
land acquired by such & body corporate cannot be
sold for nonpayment of taxes assesased prior to such
acquisition.!

"Also in 61 C. J, 418, Sec, 450, 1t 1is stated: 1'0n
the other hand, taxes levied on private property
and are not paild are not a charge on the property
subsequent to its acquisition by the state or clty,
the public property exemption operating to exempt
property acquired by the state from any further
1iability for taxes assessed prior to the acqulsl-
tion, although there are declsions to the contrary,!?!

"And in support of the text cltes in footnotes 48 and
49 thereunder the cases of State v. Minlidoka County,
50 Idaho, 419, 298 P, 3663 State v. Locke, 29 N. M,
148, 219 P, 790, 30 A L.R. 4073 Clty of Wichlta v.
Anderson, 119 Kan, 241, 237 P. 1l024; Gasaway v. City
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of Seattle, 52 Wash, 444, 100 P, 991, 21 L.R.A.
(N.S.) 68,

"In 2 A.L.R. 1535, the learned annotator 1ln note
annotation to the case of Triange Land Co. V.

City of Detroit, 204 Mich. 442, 170 N.W. 549, 2 A,
L.R. 1526, dlacusses this question of tax sale of
land acquired by a munlcipal corporation after levy
and before sale, and cites. as 'a well=-considered
case on this point.*! (Gachet v, New Orleans, 52 La,
Ann, 813, 27 So, 348, and comments thereon as
follows:

"1In this case the city acquired property and took
the same, subject to the state taxeas for a designa=
ted year. These taxes had been assessed, but were
not due and exigible at the time title was acqulired
by the city, nor did such taxes become delinquent
until after this time. In holding that the subse~
quent sale of the property for these taxes, and

the acquirement of the title by a third person,

did not effect the title of the city, the court
gsaid: Y"The moment publie ownership of the lot at-
tached, the moment it passed from the hands of # #
# & to the clty, developing liability to taxation
was arrested, and in point of fact and law the

state taxes for 1885 on the lét, under the assess-
ment méde In the name of the # ¥ # # vendor, never
reached the point of maturity. # # # # It follows
that the tax collector was without authority to pro=
ceed as he did in the attempt to enforce payment of
taxes claimed to be due the state for 1885, and that
his action in the premlses was vold, # & # # ¥The
tax law of a state' says Desty, in hls work on Taxa-
tion, vol 1, p. 48, 'epplies to persons only, and
not at all to political bodles like municlipal cor-
porations, which exerclse in different degrees the
soverelgnty of the state.! Hence it 1s that, when
property upon which state taxes are assessed 1s acw
quired by a pdltical subdivislon of the state, # #
# # whiech property 1s acqulred for purposes of public
utility coming within the scope of the powers so
delegated, and 1s immediately dedicated or applled
to such purposes of publlc utillty, the taxes so
assessed in favor of the state upon the same cesase
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to be exigible. It pertains te the public
policy of the state not to exact taxation on
property so held and used. VWlthin. the acope of
the powers delégated to it the city stands for
the state, and property scquired by the city in
the due execution of its mandate from the stute
satands in consimilil casu with pboperty owned by
$he state itself, and taxes assessed in favor of
the state upon such property must be hedld sbated.
# 4 % "

¥17his dlstinction is also clearly made in Foster
Ve Duluth (1913) 120 Minn, 484, 48 L, R, A, (N.S.)
707, 140 N, W, 129, in holding that property of
the city coulld not be aold for taxes which were
a lien upon the land at the time the clty acquired
1t. The court saild: "After its purchase by the
city in July, 1905, the propehty was devoted to
public uses, and became public property., It wes
not thereafter subject to texation., % 3 %* & It
1s technically inaccurate to say that 1t was ex-
empt from texation, for the term fexemption!
rather presupposes a liabllity removed by some
constitutional or statutory provision. The prop-
erty is 'exempt,! not because of any such provi=
sion declaring 1t exempt, but because of 1ts
character as public property devoted to a public
use. <he property of the state and of its political
subdlvisions, arms, or agencles, such as citles
within its borders, when used exclusively for
public purposes, 1is not subject to taxatlion, in
the absence of constitutional or statutory pro-
visons meking public property sui ject to the tax
laws of the state, This 1s the undisputed rule;
but it 1s no better established than 1a the proposi-
tion that proceedings for the asseasment of taxes
against public property, or for their collection by
judgment and: sale, are absolubely void, # # # # A
reason for the rule i1s that a sale of the property
to enforce collection of taxes assessed against it
would destroy its character mas publie property, to
the public injury.”?

"To the same effect is State v. Snohomish County, 71
Wash. 320, 128 P, 667, and Smith v, Santa MNonica,
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162 cal, 221, 121 P, 920, 921. In the laste

named case the court sald: 'The state does not tax
the property of a municipality for .state and county
purposes, because this would be a taxatlon of 1lts
own préperty. For the same reason, when the prop-
erty has come into the ownership of a municipal cor-
poration, 1t will not attempt to enforce the tax
by the sale of the property.' See, also, Laurel

ve Weems, 100 Miss, 335, 56 So. 451,Ann. Cas, 1914A
1593 Independent School Dist., v. Hewltt, 105 Iowa,
663, 75 N, W, 497,

“"The doctrine of exemption from tax is thus in
Foster v. D‘uluth’ 120 Minn. 484, 140 N, W, 129. 131‘
48 L.R.A, (N,S.) 707, stated: %¥We think # # % #
that it muat be held that all proceedings taken
efter the property became public property were void,
notwithstanding that the taxes for the surrent year
mgy have been a lien on the property before its
transfer., It by no meens follows 3 # # i that bDew
cause there was a valid llen, the procéedings to
enforce that lien were valid, Nor ia it important
here what becomes of the lien, ¢ 3 #  All that 1s
necessary to declide # # 3 # is that all proceedings
to assess the land for taxes, taken after it became
public property, and all proceedings in attempting
to enforce and collect the tax, were vold.t

YNumerous other cases holding to like effect may

be found in 2 A.L.R, 1538, Also see State v. Locke,
29 N. ¥, 148, 219 P, 790, 30 A.L,R. 407, clted supra,
wherein many cases are quoted and considered, and in
whth it is held that property gcquired by the state
or one of 1lts municipsal subdivislons, 1n its public
capacity, is thereby absolved from further liability
for taxes previously assessed against 1t, and that

8 subsequent sale therseof for asuch taxes is voild,
The learned annotator states in 30 A.L.R. 413, thst:

"1This annotation supplements an annotation upon
this same subject in 2 A,L.R. 1535,

UtAs shown in the annotation referred to, with the ex-
ception of the supreme court of l'lchigan, the cases
are agreed that where property, subject to the lien
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of a tax, 1s acquired by the state or any of its
agencies for a publlic purpose, it thereby becomes
freed from such lien, and further steps to enforce
1t are without effect,?

"Oouf examination of the decisions of other sister
stutes upon thls question ahows that, with the ex=-
ception of some two or three states holding contra,
the generally announced rule 1s one of exemption
a3 above announced,

"In view of the applicable rule announced in these
cited cases, and the reasoning supporting 1it, we
are of the opinion that the appellant's water plant
was, upon 1ta purchase or acquisition by the city,
8 public property, operated for its munlecipal uaseg
that it then bescame tax exempt, and the city weas
thereby relieved from liablility for the pngment of
guch prior lien tax, 4 # & 4 & & % & # &,

In Davis v, City of Biloxi, 184 So. 76 (Miss), the
same question was presented as in the Kentucky Case, The court,
in holdlng the sssessment extinguished, sald 1. c. 77:

"The city relies upon the case of the City of

Laurel v. Weems, 100 Miss, 335, 56 So. 451, Ann.

Cas, 19144, 159, in which the Court held that al-
though the taxes had been assessed to, and accrued
on, the property in the hands of the private owner
before the city acquired title, when the city ac~ -
quired titls, prior to the sale of the land for taxes,
the tax llen was discharged by reason of the ascquisie
tion of title by the city; that the property being
exempt from taxes when owned by the clity, the exemp=
tion in favor of the clty being made because of the
public use of the property and in furtherance of the
public policy, dlsplaced the tax lien which had ace~
crued agalnst the private owner and the property in
the hands of such owner, In the courae of this op«
inlon the Court saild (page 452): ‘'The exemption of
the property of a municipality is founded on the

fact that the municipality 1s a governmental agency
of the state, vested by the state with a part of its
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soverelgnty, and employed in aiding the state in
matters of goverrment and the execution of its

~ lawse, It ls undisputed law that the general rule
is that statutes granting exemptions from taxation
must be strictly construed, and must not be ex-
tanded beyond what the terms clearly expressj but
this rule of construction has no application to the
property of the state, county, or municipality
when 1t is sought to collect a tax on the property
of either, or to teke away thelr property because
of a failure to pay the tax claimed, followed by a
sale of same on account of the delinquency, The
rule of strict construction of the statute may
apply to religlous and charitable instltutions, and
to all subjecte of exemption save those belonging
to a governmuental agency of the sfate.' The Court
ruled that there wes a dlastinction between the case
then before 1t and the case of lcHenry Baptist
Church v. McNeal, 86 Miss., 22, 88 So., 195, and held
that a tax sale, made after the city had acquired
title, was void, and that the purchaser at the
tax sale secured no title,

"In the cese of Alvis et al, v. Hicks, 150 Misa,
306, 116 3o, 612, where the title of the municipallty
arose through its tax sale which had matured when
the property was s¢old by the sheriff and tax collec-
tor for county and state taxes, the Court reaffirmed
the doctrine that when the clty had acquired title
before the sale for taxes was made, the acquirement
of the title by the city extingulished the assesa~
ment, and the purchaser at such bax sale secured no
title as againet the city, It was held in that case
trat it made no difference whether the property was
acquired by the eity for govermmental purposes, or
in its proprietary capacity =~ that the property of
the city was exempt from taxatlon under the law; and
" reapproved the case of City of Laurel v, Weems, supra.

"The city also relied upon the case of City of Meri-
dian v, Phillips, 65 Misas, 362, 4 So. 119, where the
clty had purchased a tract of land and erected thereon
a pesthouse, the land was assessed to the clty, and
approved by the board of supervisors wlthout objection,
and the land sold to the state Tor tawxes claimed to be
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due thereon, The Court held in favor of the eity,
and in the course of its opinion said: 'The jJjudge
ment of the court below cannot be maintained. It

18 not disputed that the property in controversy be-
longed to appellant when 1t was attempted to be sold
for taxes, Section 468 of the Code exempts from
taxation, among other things, property belonging

to the United 3tates, or to the state, or to any
county, or to any lncorporated city or town in the
state, Liabllity of property to taxation 1s the
baslis of the power to sell 1t for taxes; and, where
property is exempt by law from taxation, it cannot
be subjected thereto by any action of the board of
supervisors, or the officers charged wlth the asgsegs~
ment and collection of taxes, and a sale of it for
taxes under such circumstances is voild.t'"

Another case directly on this point is State v. ILocke,
219 P, 790, 30 A.L.R. 407 (N.¥). In this case ths point was
- whether a tax llen on property could be enforced where the
State of New lemico had ecquired the property after the lien
had attached, The court held that sald property was absolved
and freed of further llabllity for the taxes previously asseased
against 1t, clting and reviewing meny of the cases clted in
the Kentucky Case. In the A.L.HR. annotation appended to thils
case, the authorities sre collected on this subject. There 1s
also an annotation on the same subject in 2 A.L.R., 1535, The
cases collected in these annotations clearly demonstrate the
correctness of the rule announced in the Kentucky Case pre-
viously gquoted from, Farther, it sppears that there has been .
only one court in America that has rcached a different con=
clusion, that being the Supreme Court of Michigan in the case
of Triangle Land Co, v. Detroit, 170 N. W. 549, Ve are
inclined to the view supported by the cases heretofore cited.

CONCLUSION

Thersfors, 1t is our opinion that a tax llen on land
acqulred by the county at & foreclosure sale under a school
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fund mortgage loan is merged into the exemption enjoyed by
the county and extinguished by such purchase, and the county

is not liable for or authorized to pay said delinquent
tax. '

Respectfully submitted,

LAWRENCE L. BRADLEY
Assistant Attorney General

APFROVED:

VARE C. THURLO ' | .
(Acting) Attorney General

LLB/rv




