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/" PROSECUTING ATTORNEY: Not entitled to fee from perscn receiving
SCHOOLS @ school fund loan for examination of abstract.

September 2, 1941

Honorable liarshall Craig
Prosecuting Attorney
[ilssisalppl County
Charleston, HMissourl

Desr Sir:

This will acknowledge recsipt of your letter
of August 20, requesting an offlclal opinion, and which
rocads as followa:

"I would like to have your opinlon
concerning the making of a charge
for the extamination of sn abstract
where a school fund loan is made.
I feel sure that you have heretos
fore rendered en oplnion on tiils
subject and cen send me a copy of
31O .

"It has been the practice for the
Prosecutling Attorney to charge the
land owner a fee for examining the
abstract where the County makes a
loan. The fee In no wlse 1is charged
azalnst the County.

"I would llke to lmow whether or not
this practice should be continued

and whether as a matter of nolicy,.
1t 1s common practice for Prosecuting
Attorneys to do so."

e are enclosing a copy of an opinion rendered
by this Department under date of February 19, 1935 to
the Honorable W, D. Griffin, Barton County, Missourl,
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wherein we held that the Prosecuting Attorney was entitled
to no fee from the county for examining abstracts for school
fund loans.

The law providing for tiie county court to make loans
fram school funds 1s set out in the enclosed opinion. It
requirea the county court to sescure the lecan by a mortgage
on roal estate, clear of all liens and encumbrances, end
the sbstract of title to such real estate shall be flled with
the county court. : j

It is the duty of the county Prosecuting Attorney
to represent the county court relative to all legal matters,
give his opinlon, without fee, regardings the law In all
matters in whlch the county is interested. Certainly, the
county court should require the county Prosecuting Attorney
to examine such abstracts of title for any defects therein.
Such loans from school funds should never be made until a
thorough examination of the avstract has been made by the Iros=
ecuting Attorney and he has certifisd seld abstract conveys
good title to sald real estate and same is clear of all llens
and encumbrances,

Rule 35; subdivision 6 of the Supremse Court
Rules prohiblte any lawyer {rom representing conflicting
Interests and forbids the accepting of retalners or employment
from others in matters adversely affecting any interest of the
client with respect to which confidence has been reposed.

"It 1s the duty of a lawyer at the

time of retalner to disclose to the
client all the clrcumstances of his
Telations to the parties; and any
interest in or connectlon with the
controversy, which might Influencs

the cllent in the selection of counsel.

"It 1s unprofessional to represent
conflicting interests, sxcept by ex«
press consent of all econcernsd glven
after a full disclosure of the facts;
Within the meaning of this  section;

a lawyer represents conflleting inter-
osts, when, In behall of one clilent;
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1t 1s his duty to contend for that
which duty to anothexr client requires
him to oppose.

"The obligation to represent the
client with undivided fidellity and
not to divulge his secrcts or con-
fidences forbids also the subsequent
acceptance of retainers or employ=
‘ment from others In matters adversely
affecting any interests of the client
wlth respect to which,confldence hes
been reposed,"

To represent a person requesting s loan would be
in effect acting in & dual capaclity. The time may come
when it will be necessary that certeln litigation regarding
this abstract of tltle may be Instltuted wherein the county
nmay be an interested party. In such case the county Pros=
ecuting Attorney could not represent both partles.

The charging oif a foe by the “Prosecuting Attorney
for the examinatlon of an absirasct of title to real estate
to secure a loan from school funds 1s almoat analogous to
en officer holding two offlces whilech are Incompatible, and
which 1s prohibited under the law. In State ex rel. lkcAllister
Ve Dumm, 277 Ho., 38, l.c. 44, the court salds

"It 1s a well settled rule that the
Legislature is not to be held to have
done a veln and useless thing. It 1s
‘elementary lew thet one may not hold
two offices the dutles of which are
incompatlble. What greater lncompat-
1vility could be concelved than the
duty of paying and the duty of recelv=-
Ing and granting acquitiance for
public money? If one person could be
both collector and treasurer, he would
pay over the mohey as collector and
receive 1t as treassurer, and, as trea-
sursr, 1lssue a receipt to himself, as
collector, Under the goneral law it
is settled no man could have held
these two positlons. # % ¥ % = & #u
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There 1s definitely no statutory provision pre~
scribing a fee for such services. Therefore, it is the
opinion of this Depertment that a Prosecuting Attorney can-
not charge a pevson recelving a school fund loen a fee for
the exanmination of an abstract of title, neither should he
exemine sald abstract for ssid person sinece such service
would be Incompatible with hils offlcial duties.

Reapectfully submitted,

AUBRLY R. HAMEDIT, JR.
Assistant Attornsy General

APPROVED:

VANE G, THURLO
(Acting) Attorney General
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