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TAXATION: Property nerson in military service not exempt.
: Effect and application Soldiers and Sailors Re-
lief Act on proceeding to enforce collection,

December 18, 1941

Honorable I'hil iy Cook
Prosecuting Attorney
Lafayette County
Lexington, Ilssourl

Dear Sir:

This will aclkmowledge receipt of your letter of
December 10, 1941, wihlch ls as follows:

"Is a person in the armed forces of
the Unlted States, elther Army, Navy,
or-larine Corps, who owna elther real
estate or personal property exempt
from t axatlon under Section 10037,
Revisecd Statutes of Mlssouril, 19397

"If they are exempt from t axetlon,
after tazes have become dellnquent,
are the taxes automatically cancellecd
on sald dellinquent taxes 1f the person
becomes & member of the armed forces
of the Unlted Ltates?

‘"In other words, does belonging to

.the armed forces of tho Unlted 3tates
relieve a person from paylnp current
real or personal taxes, and also does
1t relieve a person from paying any
delinquent taxes that he may owe at the
time of hils entering the armed forces
of the United 3tutes?"

In answer to theo flrst questlon, we enclose coples
of three opinions heretofore rendered to Hon. John F, Shreves,
dated lMay 18, 1934; Honorable Willlam I, 3app, dated y
September 17, 1936 and Ionorable Andy Willcox, dated January 4,
1937, in which we held that the property, real or personal,
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of a person in the armed forces of the United States was
‘not exempt Ifrom taxation, 1f otherwlse taxable under the
laws of this state.

The answer to the balance of your oplinion request lies
in the terms of the Soldlers' and Sd lors' Civil Relief Act
of 1940, 50 USCA (App.) 501, et seq., June 1941 quarterly
supplement

Sectlon 510 of sald Act states the general pUrpose
thereof, and 1s as follows: '

"In order to provide for, strengthen,

and expedite the natlonal defense under
the emerpgent conditlons which are threate
ening the peace and security of the United
States and to enable the United States

the more successfully to fulflll the re-
quirements of the natlonal defense, pro-
vision is nereby made to suspend enforce-
ment of civil liabilities, in certain
cages, Bf persons in the mllitary service
of the United States 1n order to enable
such persons to devote their entire energy
to the defense needs of the Hatlon, and to
this end the followlng provisions are

made Ior the temporary suspension of

legal proceedings and transactions which
may prejudice the civil rights of persons
in such service during the period herein
specified over which thls Act remalns in
force.

Section 511 defines the various terms used and 1is
as followsa: A

"(1) The term 'persons in military ser=~
vicet and the term 'persons in the military
service of the Unlted States?, as used in
thls Act, shall include the following per-
sons and no others: All members ol the
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Army of the United States, the United

States Navy, the llarine Corps, the Coast
Guard, and all officers of the Public
Health Service detailed by proper au-
hority for duty elther with the Army

or the Navy, The term 'military service!,
as used 1ln this Act, shall signify Federal
service on actlve duty with any branch

of service heretofore referred to or
mentioned as well as training or education
under the supervision of the United States
preliminary to induction into the milltary
service, The terms tactive service! or 'active duty!
shall include the perlod during which a per-
son in military service 1s absent from duty
on account of sickness, wounds, leave, or
obther lawful cause,

"(2) The term tperiod of military servicet?,
ag used In this Act, shall include the

time between the followling dates:; For
persons in active service at the date of

the approval of thiis Act it shall begln
viith the date of approval of thiis Acty

for persons entering active service after
the date of thls Act, with the date of en-
tering actlve service, It shall terminate
with the date of discharge from active
service or death whlle in active service,
but in no case later than the date vhen this

-Act ceases to be in force,

"(&) The term 'person', when used in this

Act with reference to the holder of any

right alleged to exlst against a person in
milltary servlice or agalnst a person secondarily
llable under such right, shall include individe
uals, partnershlps, corporations, and any

other forms of business asgoclatlon,

"(4) The term 'court', as used in this Act,

shall include any court of competent jurls-
dlctlon of the Unlted States or of any
3tate, whether or not a court of record,"
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Sectlon 520 provides:

i

"If any actlon or proceeding commenced

in any court, if thers shall be a de~

fault of any appearance by the defendant,
the plaintiff, before entering Judgment
shall file in the court an afflidavit setting
forth facts showing that the defendant is not
in military service, If unable to file such
alffidavit plaintiff shall in lleu thersof
f1le an affidavit setting forth eilther

thot thé defendant is in the military ser-
vice or that plaintiff is not abl.e to
determine whéther or not defendant 1s in
such service, If an affldavit is not

filed showing that the defendant 1s not -

in the millitary service, no judpment shall
be entered without first securing an order
of court directing such entry, and no such
order shall De made if the defendant 1s in
such service until after the court shall
have appointed an attorney to represent
defendant and protect his intercst, and the
court shall on applicatlon make such appoint-
ment, Unless 'lt appears that the defendant
is not in such service the court may re-
quire, as a condition before judgment is
entered, that the plaintiff file a bond
approved by the court conditioned to in-
demnify the defendant, 1f in military ser-
vice, ‘agalnst any 1oss or demage that he
nay sufler by reason of any juugment should
the judgnent be thereafter set aside in
vhole or in part., And the court may make
such other and further order or enter such
Judpment as in its opinlon may be negessary
to protect the rights of the defendant under
this Act.

"Any person who shall make or use an affidavit
required under this sectlon, knowlng 1t to

be false, shall be guilty of a misdemeanor
and shall be punishable by imprisonment not
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to exceed one year or by fine not to
exceed 1,000, or both,

"In any action or proceeding in which
a person in milltary service 1ls a
party if such party does not personally
appear therein or 1ls not represented by
an asuthorized attorney, the court may
appoint an attorney to represent himj
and in such case a like bond may be re-
quired and an order made to protect the
rights of such person, But no attorney
appointed under this Act to protect a
person in milltary service shall have
power to walve any right of the person
- for whom he is appointed or bind him by
his acts. ’ ' '

"If any jJjudgment shall be rendered in

any action or proceeding governed by

this section against any perspn in mill-
tary service during the period of such
service or within thirty days thereafter,
and it appears that such person was pre=-
Judiced by reason of his military service
1n malting hls defense thereto, such judg-
ment may, upon applicatlon, made by such

" person or his legal representative, not
later than nlnety days after the termina-
tion of such service, be opened by the
-court rendering the same and such defendant
or his legal representative let in to de-
fend; provided it 1s made to appear that
the deféndant has a merltorious or legal
defense to the action or some part thereof,
Vacating, setting aside, or reversing any
judgment because of any of the provisions
of this Act shall not impair any right or
title acqulred by any bona fide purchaser
for value under such judgment."

SectionISBl, provides:

"At any stape thereof any actlon or proceeding
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in any court in which a person in
military service is lnvolved, elther

as plaintiff or defendant, during

the period of such service or within
slxty days thereafter may, in the dise-
cretion of the court in which it is
pending, on its own motion, and shall,
on spplication to i1t by such person or
sore persgson on his behalf, be stayed as
provided in this Act, unless, in the
opinion of the court, the ability of
pPlaintiff to prosecute the actlon or
the defendsnt to conduct hils defense is
not materlally affected by reason of his
militery service,"

Section 523 pfovides:

"In any actlon or proceeding eormenced
Ain any court against a person in military
service, before or durlng the period of
such service, or within sixty days theves
after, the court may, in its discretion,

- on its own motion, or on application to
1t by such person or some person on his
behalf shall, unless in the opinlon of the
court the ability of the defendant to com«
ply with the judgment or order entered or
sought is not materlally aflfected by reason
of his militery servicess

"(a) Stay the execution of any Judgment
or order entered agalnst such person, as
provided in this Actj  # % % % % % % %,

Section 560 provides:

"(1) The provisions of this sectlon shall
apply when any taxes or assessments, vhether
general or speeilal, fallins due during the
period of milltary service in respect of
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real property owned and occupied
for’dweigfng, agricultural, or busi-~

ness purposes by & person in military
service or nhls depcendents at the commnence-
ment of Ivls period of military service

and stlll so occupied by his dependents

or employess are not pald.

"ihen eny person in military scrvice, or
any person in his behalf, shall flle
with the collector of taxes, or other
of'ficer whose duty it is to enforce

the collection of taxes or assessments
an affidavit showing (a) that a tax or
assessment has been assessed upon prop-
erty wiich is the subject of thils sectlon,
(b) thot such tax or assessment 1Is un-
paid, and {e) that by reason of such
nmilitary service the abillity of such
person to pay such tax or asgessment

is materially affected, no sale of such
property shall be made to enforce the
collection of such tax or asgssesswment,
or any proceeding or action for such
purpose commenced, except upon leave of
court granted upon an appllcation made
therefor by such collector or other
officer. The court thereupon may stay
“such proceedlngs or such sale, as pro-
vided in tihlg Act, for a period extond-
ing not more than six months after the
terninatlon of the period of millitary
service of such person,

"Yhen by law such property may be sold

or forfelted to enforce the collection

of such tex or assessment, such person

in milltary service shall have the right

to redeem or commence an action to redeem
such property, at any time not later than
six months after the termination of such
service, but in no case later than six
months aftor the date when thils Act ceases
to be in forcej but thig shall not be taken
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to shorten any period, now or here-
after provided by the laws of any
State or Territory for such redemp-
tion.

"thenever any tax or- assessment shall
not be pald when due, such tax or
assessment due and unpald shall bear
interest until pald at the rate of 6
per centum per annum, and no other
penalty or interest shall be lncurred
by reason of such nonpayment, Any
llen for such unpald taxes or assess-
ment shall also include such interest
thereon,"

Under Sectlons 520 and 521, no action in any court
to enforce payment of personal property taxes could be pro=
secuted to a final conelusion, absent compllance with the
requirements lald down., In any such action, if the required
affidavit could not be flled, then no Judrment could be
entered unless bond was given. LVven then:such judgment
would be subject to beins set aside, vacated or reversed
upon application of the person in military service after
termination-of said service, if it appears he has a lepal
defense, _

Whila Sections 520 and 521 would apply to sults in
court (Seétion 11112, R. S. llo, 1939) to enforce payment
of persogal property taxes, nothing in the act appears to
suspend;/or bar the power to enforce payment by use of a
distregs warrant (Sectlons 11086 and 11087, R S. los 1939).
Howevaer, such surinary method has generally fallen into dis-
use in this state, and resort to it would certalniy be
eontpary to the genersal splrit of the Relief Act as cxpressed
in Jection 510. We do not think any collector will or
shquld resort to the same, especlally since the taxing units
ard protected by the Relief Act, The Collector could file
suit for personal property taxes, let 1t be shown that the
defendant was 1n military service; have judrment entered
supject to the terms of Section 020 and let the execution
be’ stayed under Sectlon 523. The Collector might also file
suit and let the actlon be stayed under Section 521, Lither
of} these methods, while preventing the taxing units from
making irmediate collectlion, would insure that such taxes
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would be collected (if the defendsnt or his property were
- pood therefor) vhen the period of military service ends,

Also, Section 525 providesz

"The perlod of military service shall
not be included in computing any period
now or hereafter to be limlted by any
law for the bringlng of any actlon by

or sgainst any person in milltary service
or by or agalnst his helrs, executors,
admninistrators, or assigns, vhether such
cause of action shall have accrued prior
to or during the period of such service,"

Under this provision the Collector could refrain
from filing any suit, untll the person liable 1s released
from military service, end not endanger any right of the
taxing unit fprom the standpoint of lim¥tations running
on the claim.

The firat method, however, scems the more preferable,
since 1t would clearly enable the Collector to account for
these taxes in the delinquent llst and in hls annual settle-
ment,

Bectlon 560 deals completely wlth real estate taxes,
and only with those that fall due during the perlod of
military service. Therefore, any tax that fell due before
the owmer of the real estate entered military service may
properly be cedlected, or collection enforced by the summary
method provided by the "Jones-iunger Act." (This would not
be so 1n those parts of the state where recal estate taxes
are enforced by sult, slnce Sectlons 520 and 521 would
govern).. ' ’

Howeveri, it appears from Sectlon 560 that upon the
filing with the Collector of en affldavit setting forth cer~
taeln facts, he cannot sell real property for taxes falling
due during the perlod of militasry service of the owner, This
seems to place the burden upon the property owner, who is in

military service, to take an affirmative step to stop. the
sale of his land for taxes. Absent such affirmative action




Hones Phill H. Cook (10) December 18, 1941

on hils part, there does not appear Lo be any bar interposed
by sald sectlion, and even then, by leave of a court upon
the collector's application, the property may be sold., The
person in military service, 1in elther event, is protected
because he 1ls glven the right to redeom the property at any
time within six months after his service in the armed forces
is terminated, The taxing unlts are protected, since, during
the period when the right to enforce s tax lien 1s sus-
pended, the tax bill bears interest at six per cent per
annum until paid, and in the event not pald, the property
could then be sold, and limitatlon would be no bar,

Respectfully subnltted,

LAWRENCE L. DRADLLY
Assistant Attorney General

APPROVEDs

VATE C. THURLO
(Acting) Attorney General

LLB/rv
Iinecs.




