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COUNTY COURTS;: The power of the County Court to

SOLICITORS ON . make orders relating to trespassers
PUBLIC GROUNDS: on county property and to prohibit
JUSTICE OF PEACE persons from performing such acts.

SOLICITING MARRIAGES:

Jaruary 20, 1941

lir, James D, Cleﬁens
Prossecuting Attorney
Pike County, lissouri

Dear 3ir:

. This is in reply to yours of recent date wherein
you set out the following statement of facts and
questions: :

“The facts of the situation are these:
A certain Justice of the Peace here in
this county habitually spends his time
~In the halls of and about the entrances
to and side~walks around the courthouse,
sollelting couples for permission to
perform marrliages for them. He does
not enter the offices of any of the
county offlclals for this purpose. On
October 30, 1938, the County Court
mede an order prohiblting persons
from Interfering with the operation

" of the office of any county official,
and further declaring:

"11t is hereby ordered by the Court

that no loafing, loitering, solieiting
or peddling shall be allowed in the
courthouse of Plke County, MNissourl, or
on the grounds adjacent to sald Court-
house, and that any person found loaf-
ing, loltering, soliciting or peddiing
in sald Courthouse or on Courthouse
grounds shall be consldered a trespasser
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and the Sheriff of Plke County,
Hissourl, and any officer of the
State Highway Patrol, 1ls hereby
ordered and directed to immediatel
remove and arrest such trespasser,

"The questions upon which I would
like to have your opinion are (1)

Has the County Court the »ight to
prohibit persons from soliclting in
and about the courthouse? and (2) Is
a Justice of the Peace soliclting
marriages 1n and about the courthouse
a trespesser, when such sollcitation
has been so prohibited?®

County courts sre given the control and management
over the property of the counbty by virtue of Section 2078,
R. 8. Mo. 1929, This sectlion provides as follows:

"The said court shall have control
and management of the property, real
end personal, belonglng to the county,
and shall have power and authority to
purchase, lease or receive by donation
any property, real or personal, for
the use and Eenefit of the county; to
sell and cause to be conveyed any real
estate, goods or chattels belonging to
the county, appropriating the proceeds
* of such sale to the use of the sgame,
and to eudit and settle all demands
against the county."

Section 12071, R. S. Mo, 1929, provides as follows:

"The county court of sach county shall
have power, from time to time, to alter,
repalr or bulld any county buildings,

S
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which have been or may hereafter be
erected, as circumstances may require,
and the funds of the county may admit;
and they shall, moreover, take such
measures as shall be necessary to pre-
serve all buildings and property of
their county from waste or damage."

The last sentence of thils séctioh dlrects the court to
take necessary steps to preaerve buildings and propsrty
of the county.

In the case of Sparks v, Purdy, 11 Mo. 142, 1. c.
144, the gquestion of Just how much authority the county
court had under the provisions of the statute which gives
1t control and management over the county property was
before the court, and there the court said:

"The law intrusts the County Court
with the control and management of the
property, real and personal of the
county; eand under this power the court
superintends the public bulldings.
Public conwvenlenee requires that a
summery power to prevent the illegal
cccupation of, and to eject trespassers
from the places designed for the trens-
action of the business of the county
should exilst in some body. It could
never have been the intention of the

. Leglslature, that the County Courts in
the State should proceed by ordinary
sult at law in order to obtain posses-
slon of the public bulldings or parts.
of then."

This case, however, was dealing with a treapasser. The
party who had been ejscted there was one who was trying
to occupy one of the offices of the court house and the
foregoing rule was announced as to that particular case.
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In the case of Morgan v. Owen, 193 Mo. 587, 1. c,
the court followed the rule ammounced in Sparke V.
éy, supra, and said. ‘ ,

"Ihe county court was entitled to
the free and uncondltionsl access
to and use of its records and 1t
was entitled to treat any one as a
trespasser who, without officieal
suthority, obstructed its access
to or use of the same, * % & & & &M

In the cese of Walker v, Linn County, 72 Mo. 650,
the question of the power and duty of the county court
with reference to insuring county bulldings was before
the court and the court seid, 1. c. 653:

®That a county court is invested
with such powers only asg are ex-
pressly conferred upon it by stat-
ute, and such as may be falrly or
neceasarily implied from those ex-

. pressly grented, we think cannot be
questioned., It, therefore, follows
thet the questian of the power of
the county court to bind the county
in a e¢ontract such as 1ls here sued .
upon, must be solved by the statute.
The statutory provislons bearing upon

- the subjeect, are as follows: ‘'County
courts shall, moreover, have the con-
trol and menagement of the property,
real and personal, belonglng to the
county.! Wag. Stat., 441, Sec. 9.
'The county court of each county
shall have power, from time to time,
to alter, repalr or build any county
bulldings, which have been or may
hereafter be arected, as circumstances
may require, and the funds of the
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county may admit; and they shall,
moreover, talie such measures as
shall be necessary to preserve all
buildings and property of thelr
county from waste or damage.' Wag.
Stat,, 404, Sec. 17, 'County courts
mey appoint an agent to make any
contract on behalf of such county
for erecting eny county bulldings;
or for eny other purpose authorized
by law; and the contract of such
agent duly executed on behalf of
such county, shall bind such county.!
Wag, Stat., 408, 3sc. 3.

"The duty devolved upon county courts
in the foregoing sections of taking
such measures as shall be necessary

to preserve all bulldings and property
belonging to a county carries with it
the power to bind the county in a con-
tract which, in the exerclse &f the
judguent of "the court, may sesm to be
necesssry to consummata the ‘object for .
which the duty was imposed, and whieh,
in point of fact, tends diractly to
consummate the object: The contract
in queatlonh 1s, we think, of this char-
acter, and 1s, therefore, binding on
the county, provided it is shown by the
evidence that it wass elther made, or
ratified and approved by the court "

The gtatutes hereilnbefore cited have the same pro-
visions in them as to the control and management of the
county property es did the Vagner Statute referred to
in the Linn County case, supra.

If a person is actually a trespasser on county prop-
erty, then, by virtue of the suthority imposed in the
county court to control and menage such property, we think
the county court would be authorized to eject such person
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from the buildings or public places in which he ls tres-
passing. We think the rule announced in the case of
Morgen v, Durfee, 69 io., 469, would be applicable, where-
in the court held that every man has a right to defend
his premiges from intrusion as well as hils person from
attack, and for that purpose to employ such force as may
reasonably appear to him to be necessary. The court
house 1a county property and beslongs to the county and
the lawmakers have delegated the duty to the county
court to control and menage this property and we think
that the county court, as the agent for the county,
would be suthorized to defend the premises of the county
and to ejlect trespassers the same as a private individual
would hls premises.

“In Volume 15 C. J. page 536, at Section 220, the
rule is stated in the following language:

"The control and management of all
property, real and personal, for the
use of a county, is usually exnrsssly
vested by statute in the county board
or county court of each county, and
in sueh control and management the
board oceuplses a position of trust,
and is bound by the ssme rules of
fidelity as & trustee of an expresas
trust. Such board camnot, however,
authorize the use of county property
for purposes other than those provided
_ by lew, as declaered by statutes in
effect at the time, the leglslature
having power, on account of a county
‘being but a mere agency of the abate,
to control the use, menagement, ard
disposition of eounty property, except
. where the properiy has been acquired
by & grant llmiting 1its use to csrtain
speeified purpoaes, it 3 i i % 4 4 sl

It will be noted that the rule 1s announced here that
county property may not be used for any other purpose than




Mr, James D. Clemens o b Jan. 20, 1941

that provided by law, It cannot successfully be contended
that the court house of the county may be used for other
purposes then for public use. In other words, no one 1s
guthorized to carry on a private business in a court house
in this State. The term “public use" 1s dlscussed in
Volume 50 C. J. at page 864, parsgraph 94, as follows:

7

% % 4 In general it may be sald
that a public use is one which
concerns the general public or a
pertion thereof as distingulshed
from particular individuels or
eatotes, % % "

)

: In the case of State ex iInf. McKittrieck v. Wymors,
132 8. W, 979, 1. ¢. 987, the court, in discussing the _
implied powers of public officlals quoted the rule announced
in Corpus Jurls and ststed as follows:

"fThe duties of a public office
include those lying falrly within
its scope, those essential to the
accomplishment of the main purpose
for whieh the office was created,
and those whleh, although incidental
and collateral, serve to promote the
accomplishment of the principal pur-—
poses.' 46 C, J. Sec. 301, p. 1035.

" 17The rule respecting asuch powers is,

- that in addition to the powers ex-
preasly glven by statute to an offi-
cer or & bosrd of officers, he or it
has, hy ilmplication, such additional
powers, as are nescessary for the due
and efficient exerclse of the powers
expressly granted, or as may be falr-
ly implied from the statute granting
the express powers.' Throop's Public
Officers, Sec, 542, p. 515.

" 'Necesasary implications and intend-
ments from the lengusge employed in
8 statute may be resorted to to ascer~
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taln the leglslative intent where
the statute l1ls not explielt, but
they can never be permitted to
contradict the expressed lntent of
the statute or to defeat its pur~
pose. That which is implied in a
statute is as mich a part of 1t as
that which 1s expressed. A statu~-
tory grant of a power or right
carries with it, by implication,
everything necessary to carry out
the power or right and make it ef-
fectual and complete, butbt powsrs
specifically conferred cannot be
extended by impllcation,'! +« # = x"

. When your County Court made the rule which is set
out in your request, evidently 1t hed in mind the rule
announced 1ln the Wymore case, that is, that because 1t
hed control and management of county property 1t was
authorlized to provide that loafing, lolitering, solicit-
ing, or peddling on the court house grpunds would be
deemed trespassing. 3Since court houses and court house
grounds are public grounds and the entire public is per-
mitted to go into and upon them, 1t would be a question
of fact whether or not a person 1s a trespasser thereon,
and we do not think that the county court would have the
Implied power to make such parties trespassers. If a
person elther by sollciting, peddling or loltering, or by
any other actlon, conducta himself so that he becomes a
nuisance or so that he interferes with the public officileals
.in the performance of their duties then, we think the
county court, under the rules hereinbefore atated, would be
suthorized to eject him as a trespasger.

Ve are also further of the opinilon that since court
houses and court house grounds are only for public use
that the county court would be authorized to make the rule
hereinbefore referred to, because the general public is
not required to furnlish an office and spsace for a person
to conduct & private businessa.
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CONCIUSION.

Answering your questions, 1t is the opinion of this
Department that: ‘

(1) The County Court, as the agency which i1s plsced
in control and management of county property, is suthorized
to prohibit persons from soliciting in and about the court
house, providing such sollcitatlon prevents the publile
officials from performing their officlal duties or inter-
feres with ths generel public in its free access to, and
use of, of the publle grounds.

(2) We are further of the opinion that if a Justice
of the Peage, in his sollelting of merriages, conducts
himgelf so that he becomes a rnuisence to the public and
to the public officlals in the performance of their offi-
cial duties then, we think the County Court would be airth-
orized in esjecting such person from the premisea, The
question of whether such Justlce of the Peace so econducts
himself in soliclting marriages that he bscomes & nulsance
and, therefore, would be a trespasser,-would be a queation
of faet in each partleular case, and this Department would
not be in a position to say definitely whether in any, and
all, cases auch person would be & trespasser. :

Reipgatfully subml tted,

TYRE W. BURTON
Assistant Astorney-General

APPROVED:

COVELL R. HEWITT
(Acting) Attorney-General

TWB:CP




