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couwrry COUR'l1S : 
SOLICITORS ON 
PUBLIC GROUNDS~: 
JUS'l1ICE OF PEACE 
SOLICITING MARRIAGES: 

The power of the County Court to 
make orders relating to trespassers 
on county property and to prohibit 
persons from performine; such acts. 

- - - - - - - - - - - - - - - - - - - - ~ - - - - ~ - - - -

Janu.ary 20, 1941 

l1IX'. James D. Clemens 
Prosecuting Attorney 
Pike County, Missouri 

Dear Sir: 

FIL 

'l1h1a is in reply to yours of recent date wherein 
you set out the following statement of facts and 
questions: 

0 The £acts of the situation are these: 
A certain Ju·st1ce of the Peace here in 
this county habitually spend~ his t~e 
in the halls of and about the entrances 
to and side-walks around the courthouEJe, 
soliciting couples for permission to 
perform marriage• for them. He does 
not enter th~ office• of' any of the 
county officials for this purpose. On 
October 30, 1938 1 tl~e County Court 
made an order prohibiting persons 
fram interfering with the operation 

· of the office of any county official, 
and further declaring: 

111 It is hereby ordered by the Court 
that no loafing, loitering, soliciting 
or peddling shall be allowed in :the 
courthouae of Pike County, Missouri, or 
on the grounds adjacent to said Court­
house, and that any person found loaf­
ing, loitering, soliciting or peddling 
in said Courthouse or on Courthouse 
grounds shall be considered a treapaaaer 
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and the She~iff of Pike County, 
Missouri, and any officer of the 
state Highway Patrol, is hereby 
ordered and directed to immediately 
remove and arrest such trespasser.' 

"'lbe questions upon vrhich I would 
like to have your opinion are (1) 
Has the County Court the right to 
prohibit peraons .from soliciting in 
and about the courthouse? and (2) Is 
a Justice of ~Le Peace soliciting 
marriages in and a.bou t fue courthouse 
a trespasser, when euch solicitation 
has been so prohibited?n 

County courts ~e given the control and management 
over the property of the county by virtue of Section 2078, 
R. s. Mo. 1929. This section provides as follows: 

"The said court shall have control 
and management o:r the property, real 
and personal, belonging- to the county, 
and shall have power and au~1ority to 
purchase,. lease or receive by donation 
~ property1 real or personal, for 
the use and oenefi t of the county; to 
sell and cause to be conveyed a:ny real 
estate., goods or chattels belonging to 
the county., appropriating the proceeds 
of such sale to the use of the same., 
Qnd to e:tidit a.:nd settle all demands 
against the county. n 

' 

Section 12071, R. s. Mo. 1929, provides as follows: 

nThe county court of' each county ;iliall 
have power, from time to time, to alter, 
repair or build any county buildings., 
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which have been or may hereafter be 
erected, as circumstances may require, 
and the funds of the county may admit; 
and they shall, moreover, take such 
measures as shall be necessary to pre­
serve all buildings and property of 
their county from waste or damage." 

The last sentence of this section directs the court to 
take necessary steps to preserve buildings and property 
of the county. 

In the case of Sparl<:s v. Purdy, ll Mo • 142, 1. c. 
144, the question of just how much authority the county 
court had under the provis~ons of the statute which gives 
it control and managemsnt over the county property was 
before the court, and there the court said: 

"The law intrusts the County Court 
with the control and management of the 
property, real and personal pf the 
county; and under this power the court 
superintends the public build~gs. 
Public convenience requi~es that a 
summary power to prevent the illegal 
occupation of, and to eject trespassers 
from the places designed for the trans­
action of the business of the county 
should exist in some body. It could 
never have been the intention of the 

. Legislature, that th,e County Courts 1n 
the State should proceed by ordinary 
suit at law in order to obtain posses­
sion of the public buildings or parts 
of them. 11 

This case, however, was dealing with a trespasser. ~1e 
party who had been ejected there was one who was trying 
to occupy one of the offices of the court house and the 
foregoing rule was announced as to that partioul~ case. 
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In the case of Morgan v. owen, 193 Mo. 587, 1. c. 
596~ the court followed the rule announced in Sparks v. 
Purdy, supra, and said: · 

ttThe county court wa.a anti tled to 
the f'r&e and unconditional access 
to and use of 1 ts records and 1 t 
was ent1 tled to treat any one as a 
trespasser who, witho-ut official 
authority, obstructed its a.c(1eaa 
to or use of the same. ->:- ->.~ * i~ * -i~ 11 

In the ca:ee of Walker v. Lim;. County, 72 Mo. 650 1 
the question of the power and duty of the county court 
with reference to insuring county buildings was before 
the court _and the court said, 1. c. 653: 

rtThat a. county court is invested 
with such powers only as are ex· 
pres sly conferred upon ·it by .. stat ... 
ute, and such .a.s may be fairly or 
necessarily implied from those ex­
pressly gl'anted, we think cannot be 
questioned. It, there.fore, follows 
:that the question of the power of 
the county ct>u~t to bind the county 
in a contract such as is here sued 
upon, nmst be solved by the statute. 
The statutory provisions bearing upon 
the subject, are as follows: 'County 
courts shall, moreover,. have the con­
trol and management ot the property, 
real and personal, belonging to the 
county. • . Wag. Stat., 441, Sec. 9. 
'IJ.he county court of each county 
$hall r~ve power, ~ time to time, 
to alter, repair or build any county 
buildings, which have been or m~y 
hereafter be erected, as circ:unwtances 
may require 1 and the tunds of the 
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county may admit; and they shall, 
moreover, take such measures ·as 
shall be necessary to preserve all 
buildings and property of their 
county from waste or damage •. • Wag. 
stat,, 404 1 seo •. l7. 'County courts 
may appoint an agent to make any 
contract on behalf of such county 
fbr erect~ any county buildings; 
or for any other purpoae authorized 
by law; and the contract of such 
agent duly executed on behalf of 
such county, shall bind such county.' 
Wag, Stat., 408, Sec. 3. 

11 Tl~e duty devolved upon county cour-ts 
1n the foregoing sections of talting 
such measures as shall be necessary 
to preserve·all buildings and property 
belonging to a county carries with it 
the power to bind the county in a con­
tract which, in the exercise &1' the 
judgment of the court, may seem to be 
neee.ssary to consunnnate the '"object for 
which the duty was imposed, and which, 
in point of fact, tends directly to 
eons'UXl'll'l'late the object• The contract 
in question is, we think, of this ehar~ 
acter, and is, therefore~ binding on 
the county, provided it is shown by the 
evidence that it was either made, or 
ratified and approved by the court .n 

The statutes hereinbefore cited have the same pro­
visions in them as to the control and management of the 
county property as did the Wagner Statute referred to 
1n the Linn County case, aupra. 

If a person is actually a trespasser on county prop­
erty, then, by virtue of the authority imposed in the 
county court to control and manage such property 1 we think 
the county court would be authorized to eject such person 

-l 
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from the buildings or public places in which he is tres­
passing. We think the rule announced in the case of 
Morgan v. Durfee, 69 Mo. 469~ would be applicable, where­
in the court held that every man haEJ ·a.. right to defend 
his premises tram intrusion as well as his person trom 
attack, and tor that purpose to employ euah force a• may 
reasonably appear to him to be neeessa:ry. The court 
house is county property and belonge to the county and 
the lawmakera have delegated the duty to the county 
e()U.rt to control and manage this property and we think 
that the county court, as the agent for the county,. 
would be authorized to d~i'end the premisee of the county 
and to ej•ct trespassers the same aa a private individual 
would hie premises. 

In Volume 15 c~ J, page 536, at Section 220t the 
J.-Ule is stated in the following language: 

"The control and :management of all 
property, real and personal, tor the 
use of a county, is usually expressly 
vested by statute in the ooUn.ty board 
or county court of each county, and 
in sueh control and management the 
board oceup1ea a posi t.ioll of trust, 
and ia bound by the same rules of 
fidelity aa.a trustee or an e~reas 
trust. such board cannot, however, 
authorize the uae of county property 
tor purposes other than thoae provided 
by la.w, as declared by statut&s in 
effect at the t~e, the legislature 
having power, on account of a county 
being but a mere agency of the state, 
to control the use, management, and 
disposition of county property, exeept 
where the property has been acquired 
by a grant limiting its use to certain 
specified purposes. -11- * .,:. .;~ ·:io ~'" ~:- -l:· ..;}" 

It will be noted that the rule is announced here that 
county property may not be used for any other purpose than 
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that provided by law~ It cannot successfully be contended 
tl1a t the court house of the county may be used for other 
purpose~ then for public use. In other words, no one is 
authoriz~d to carry on a irivate business in a court house 
in this Sta'te. The tel'm public usen is discussed in 
Volume 50 C. J. at page 864, paragraph 94, as .follows: 

tt.;:- o~t- .;} In general it may be said 
that a public u~e 1• one which 
concerns the general pub~ic or a 
portion thereof' as distinguished 
from particular individual a or 
f.'S tates. ·reo * *u 

-
In the case of State ex inf. McKittrick v. \~re, 

132 s. w. 979, 1. c. 987, the court, in discussing the 
implied powers of public o!'f'iciale quoted the rule announced 
in Corpus Juris and stated as follows: 

"tThe duties of' a public office 
include those lying fairly ~thin 
its scope, those essential to the 
accomplishment of the main purpose 
for which the office was created, 
and those which, 'although incidental 
and collateral, serve to promote the 
aecompliabment of the principal pur­
poses.' 46 c. J. Sec. 301, P• 10~5. . ~ 

n 'The rule res.pecti.ng such powers is, 
that in addition to the powers ex· 
preaaly given by statute to an of1'1• 
cer or a board of officers, he or .it 
has, Qy implication, such additional 
powers, ae are necessary for the due 
and et'.f'icient :Oxe:rciee of the powers 
expressly gr$l'lted1 or as may be t'a.ir­
ly implied from the statute granting 
the expre.as powers ~ ' Throop's Public 
Officers, Sec. 542, p •. 515. 

tt 'Necesaary implications and intend­
ments from the language employed. in 
a statute may be resorted to to aacer• 
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tain the legislative intent where 
the statute is not $xplie1t, but 
they can never be permit ted to 
contradict the expressed in tent of 
the statute or to defeat its our., 
pose • That which is implied ln a 
statute is as mach a part of it as 
that which 1s expressed, A statu­
to~y gr~t ot a power or right 
carries with it, by 1mp11oa.t1on, 
everything necessary to carry out 
the power or right and make 1 t ef­
fectual and complete. but powers 
specif'ically conferr-ed cannot be 
extended _by implication. J ·:<- * ,~. ,~n 

When your County Court made the rule which is set 
out in your requeat, evidently it had. in mind the rule 
axmounced in the Wymore case, that is, that because it 
had control and management of county property it was 
authorized to provid~ that loafing, loitering, solicit­
ing, or peddling on the court house grpunds would be 
deemed t~espassing. Since court houses and court house 
grounds are public grounds and the entire public is ·per­
mitted to go into and upon them, it would be a question 
of fact Whether or not a person is a treapqser thereon, 
and we do not think that the county court would have the 
implied power to make such parties .t:re:apaasel's. If' a 
person either by soliciting, peddling o:r loitering, or by 
any other action, conducts himself •o that he baeomea a 
nuiaance or so that h$ interferes w1 tb the public officials 
.in the perf'ormance of their duties then, we think the 
co\Ulty court, under the rulea hereinbefore atated, would be 
authorised to eject him a• a trespasser. 

We are also further of the opinion that since court 
housea and court house grounds ~e only £or public use 
that the county court would be authorized to ma.k~ the rule 
here1nbetor~ referred to, because the genaral public 1a 
not required to furnish an of'fi.ce and space. :f'or a person 
to conduct a private business. 
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CONCIJJSION. 

Anawering your qu&st1ons, it is the opinion ot this 
Department that: 

(l) The County Court, . a• the agency which ia, placed 
in control and management of county property, ia authorized 
to prohibit peraona from •olieiting in and about the court 
house, providing auch sollci tation p:revente the public 
o.f'f1c1ala from performing their of'f'icial dutie.a or inter­
teres with the gen(Jral. public in its .free access to, and 
uae of, of the public grounds • 

(2) We are further of the opinion that i.f a Justice 
of the Peace, in his soliciting ot marriages, conducts 
himeel!' eo that he be.oomea & nuisance to t-he public and 
to the public o!'fic.tal.s in the per:f'ormance of their offi­
cial duties then, we think the County Co~t would be auth­
ori•ed 1n ejeeting auch person from the premiaea, The 
question of whether su.oh Jua·tice of the Peae:e so eonducta 
himself in aol1citing marr1agea that he be-come• a nuiaanc& 
and,. theref'ore, would be a trespasser,.· would be a question 
of faet in e.aoh particular ca.e&, end thia Dep~tment would 
not be in a poa1 tion to sa.y de!'ini tely whether in any, and 
all, cans auch peraon wou1d. be a tl!'espaaser. 

TYRE W. BURTON 
Assistant At;torney~General 

APPROVED: 

COVELL R. HEWITT 
(Acting) Attorney .. Gener-al 
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