TAXATION:
SAEES TAX:

iir, George A, Catts -
Executive Manager
Kansas City Chamber of Commerce

Mr.‘Thomas N. Dysart

President

St. Louls Chamber of Commerce

Gentlemen:

wherein ¥

-

Regulation of State Auditor ilmposing a use tax on
property bought outside the State of Missouri and
on property bought in Missourl by non-resident,
where property is not consumed in Missourl but is
bought with intention of transporting to another
state for use is invalid.
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Your inquiry of Jenuary 2, 1941, is acknowledged,
ou state: .

“"The Kansas City and St. Louls

- Chambers of Commerce have had

hundreds of calls from members
relatlve to the rule of the State
Auditor, administering official
of the two per cent Missouri Sales

- Tex, broadening the taxable base

of interstate transactions under
that law. The rule, which the

State Audltor says is based upon

a decislon of the Supreme Gourt
af the United States in the case
of McGoldrick against the Berwind-
White Coal Mining Compeny, in sub-
gtance levies a use tax upon
Mlssourl business complementary

to the sales tax.
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"In view of the fact that the
Missourl Legislature in 1939 con-~
sldered and refused to pass a use
tax law, in addition to conaldering
and pagsing e sales tex act, the
rule of the State Auditor applying
& use tax by regulation creates a
question which can be settled only
by the Attorney~General,

"The members of both the Kansas Clty
and the St. Louls Chambers have
asked whether a regulation of the
State Auditor is sufficient to en=
force collectlion of & use tax which
had been rejected by the law-meklng
body of the state.

"Because of this situation, the two
Chambers of Commerce jointly are
desirous of ascertaining whether or
not you, as Attorney=-Genergl, have.
ruled on the questlon. If you have,
is a copy of your opinion on the
subject avellable? If you have not
ruled on the question, and 1t ia
proper to do so, the two Chambers
will aeppreciste 1t if you can indi-
cate in an oplnion whether the State
Audlitor 1s within his asuthority in
enforcing & use tax which has been
rejected by the Leglslature. An
opinion by you will be of vital con-
cern to thousands of taxpayers
throughout Missourl.

"The Kensas Clty end St. Louls
Chambers of Commerce make this in-
quiry and request jointliy."

While Sectlon 11274, R. S. Mo. 1929, requirss this
office to glve written opinlons to certain public officlals
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only, but due to the wide~spresd effect snd public interest
in the ruling referred to in your letter, thils Dep&rhment
feels 1t proper to comply with your request.

Effective as of October lst, 1940, Honorable

Forrsat Smith, State Auditor, promulgated the following
“Rule end Regulation“'

. "1. Goods coming into this State.

"When tangible personal property

is purchased for use or consumption
in this state and (1) the seller is
engaged in the business of selling
such tangible peraonal property in
this state for use or consumption
and (2) delivery is msede in this
atate, such sale is sublect to the
sales tax. Such zale is taxable
regardless of the fact that the pur-
chaserts order may specify that the -
goods are to be manufactured or pro-
cured by the seller at a specified
point outside thls state and shipped
direetly tc the purcheser from the
point of orligin.

"If the cormditions above are met it

is immaterial (1) that the contract

of sale is closed by acceptance out-
aside the stete or (2) that the con-

tract is made before the property ias
brought into the state.

"Delivery is held to have taken place
in this state (1) when physical pos~
session of the tangible personal prop-
- erty ls actually transferred to the
buyer within this state or (2) when
the tangible personal property is
placed in the mails at a point out-’
side this state directed to the buyer
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in this state or placed on board &
carrier at a polint outalde this
state (FOB or otherwise) and direct-
ed to the buyer in this state.

“Engaging in business in this atste
shall include any of the following
methods of transacting business;
meintaining diwsetly, indirectly

or through a subsidlary an offlce,
distribution house, sales houss, .
warehouse or other place of business
or having an agent, salesmen or soll-
eltor operating within the state
under the authority of the seller or
its subsidlary irrespective of

whe ther such place of buslness,
agent, salesman or solicltor is
located in this state permenently

or temporsrlly or whether such seller
or subsidlary is gquelified to do bus-
iness in this state."

The Missourl Salss Tax Act has, since its ineception
in 1934 (Laws of 1933, Extra Session, page 156) and does
now levy and impose & tax "(a) Upon every retall sale in
this State of tangible personal property a tax equlvalent
to two (2) per cent of the purchase price paid or charged,"
and provides (Laws of 1939, page 861) as follows:

"The tex imposed by this Act is a
tax upon the sale, service or trans-
action and shall be collected by the
person meking the sale or rendering
the service at the time of making or
rendering such sale, service or
trensaction, # # %%,

A "Sale at retail® is defined as:

"1Sale at retail! means any transfer
made by eny person engaged in busineas
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as defined herein of the owner-
ship of, or title to, tangible
bersonal property to the purchaser,
for use or consumption and not for
resale In any form as tangible
personal property, for a valuable
conslderation, i « %t

Sectlon 7 of the Act (Laws of 1939, page 861)
provides: '

"Por the purpoge of more effici-
ently securing the payment of and
accountlng for the tax imposed by
this Act, the State Auditor shall
make, promulgate and enforce
reagonable rules and regulations
for the administration and enforce-
ment of the provisions of this Act,
and may employ such employees and
attorneys as may be necessary to
carry out the provisions of this
Act, and shall fix their duties,
titles, expenses and compensation
within the 1limits of the appropria-
tlon acte. # % %" :

When the Act was amended in 1937 the exenptlons
(Lawa of 1937, page 558) from the tax ineluded "retail
sales as may be made between this state and any other state
of the United States « # =,

Seotion 3 of the present statute (Lawas of 1939, page
860) in part provides:

"There is hereby specifically exempt-
ed from the provisions of this Act :
and from the computation of the tax
levied, assessed or payable under

this Act such retall seles as may be
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made between this state and any
other state of the United States,

or between this state and any
foreign country, and any retall

agle which the State of Missourl

is prohibited from taxing undex

the Conatitution or laws of the
United States of America, and

such retell sales of tanglble
personal property which the Gener-
al fAgzembly of the State of Missourl
is prohlbited from texing or further
taxing by the Conatitutlion of this
state. # % "

The above "Regulations" hava never been puaned
upon by & court of laat resort in this State. They
present a question that cannot be answered by the decisions
of other forums, due to the difference in the varioua
statutes and ordinances levying the tax. An examination of
the statutes of twenty-eight states and several city ordi-
nances, including an ordinence of New York City, discloses
only one state other than Mlessourl that has exempted from
the tax "transactions between this state and any other
state." The above words are used in a statute of West
Virginis, and, while the exemption clause of that statute
has evidently never been passed upon, the statute waas con-
sldered by the Supreme Court of the 6nited States, as will
be praaently noted.,

The usual examption provision found in sales tax
laws saves from taxation "retall sales which the state ia
prohibited from taxing under ita Gonatitution and the Consti~
tution and laws of the Unlted States.®™ It is apparent that
such an exemption is much more restricted than the Missouri
exemption,

In addition to a sales tax law at least eighteen
states have enacted so-celled "use tax" laws whereby the use,
storage and consumption of tanglble persocnal property was
taxed. Thls tax was, no doubt, deaigned to supplement salea
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tax lnoomes by execting a tax from tangible personal
property sold in interstate commerce, after the goods
have come to rest within the taxing state.

The “Regulation above set out is en apparent
attempt to impose a "use" or “consumption™ tax and its
effectivenegss of necessity must be gaged by the Missouri
Sales Tax law and its proper construction.

The construction of a statute involves, among
other things, the intentlon of the Legislature in passing
the Act,

M s v tThe primery rmle of con-
struction of statutes 1s to ascer-
taln the lewmekers' intent, from
the words used 1f possible; and to
put upon the language of the Legls-
lature, honestly and faithfudly,
its plain and retional meaning and
to promote its object and "the
manifest purpose of the statute,
considared historically“, is proper~
1y given consideration.' # x %!

(Artophone Corporation v. Coale,
153 S‘Q wn(zd) 345, 1. G' 547.)

In this comnectlion it 15 well to bear 1n mind that the
Sixtleth General Assembly amended the Sales Tax Act 1n 1939,
but refused to pass Committee Substitute for House Bill No.
2, which sought to impose an excise tax Mupon the storage,
use, or other consumption in this state of tangible personal
property."

It is & well settled rule in this State that "“the
right of the taxing suthority to levy a particular tax must
be clearly suthorized by the statute, and all such lawa are
to be construed strictly sgainst such texing authority,
(State ex rel, Ford Motor Co. v. Gehner, 27 3. W. (24 1

3 (Mo. Sup.).) and that "generally it may be said that
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taxing atatutes are to be strietly construed in favor of
the baxpayer and the fact that a particular subject of
taxation, claimed to be taxed, is within the purview and
intendment of the taxing statute must clearly appesr from
tha atatute so te be . (Artophone Corporation v. Coals,

The ¥issouri Sales Tax 1s an exclse tax (State ex
rel. Missouri Portlsnd Cement Co, v. Smithﬁ 80 3, W, (24)
405} upon “QVer retall sale in thls state” and is not a
so~called “use" tax, :

In pessing upon & aales tax statute similar to
ours, when an attempt had been made to collect & tax on
certaln articles purshased by a resldent in a forelgn state
and brought into the State of Arkansas, the Supreme Court
of Arksnses in the case of Mann v, MeCerroll, 130 3. W, (24)
721, held such property not subjJect to the tax and seld, 1.
C. 72&;

%x % % But 1t is 8 fact, not now

open to controveray that 1f the
legleslature did intend to levy and
provide machinery for the collection
of & use tax that fact wes so hldden
and concealed az not to be readily
discoversble. As we have heretofore
stated, 1t ls conceded that 1f thils
proviaion of the aet must be treated
as a sales tax on salea made 1in other
states, 1t is 1llegal and unenforclble.
It i8 on that aocount that the commls-
sioner of revermues now argues that it
is a use tax, although the language
used ln- this provision refers only to
& sales tax.

It mey be sald in passing that a
sales tax and a use tax are by no

means identicel. The rule is that in
2 saleg tax the property sold changes
hands. ‘There is a change of ownership.
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The new owner who purchases pays
the sales tax to the seller wheo
becomes the agent for the statbte
for its collectlon.

"The buyer pays the tax sas an
incident to the price. In a use
tax there ls no change of posses-
slon, no change of ownershlp, but
the owner pays thls btax which is

an explse or exaction charged
because of the owner's privilege

to exerclse or asgsert some of the
elements of ownership over the
property. In the use tax the
seller does not collect the tax

as an agent for the sgtate, but

the buyer, according to the con-
tentlon made here, must account

for the property which he actually
owns and pay & tax sllegedly of the
same percentage as a sales-tax, s #V

The dlstinctlion waa made in New York betwsen a
sales tax and & use tax 1n the case of Williamsburg Power
Plant Corporetion, 7 H.Y.S5. (24) 326, 330, holding as
followa: '

"A tax on personal property situated
or owned within New York City at rate
of 2 per cent of value of property as
determined by actual price peaild for
property was an 'indirect tax,' and to
that extent an 'excise tax,' and was -
& tax upon the consumption of or the
opportunity to ‘use' property and was
not a tax on the 'trensaection' of
purchase, i % % "
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A8 the HMissouri sales tax lg an excise tax the
Conatitutlonal provislon againast exempting property from
taxatlon does not epply and the Legislature may exempt any
sale from the tax that it cares to exempt. State ex rel.
Fath v. Hendserson, 160 Mo. 190, 60 S. W, 1093; ILudlow=-Saylor
Wire Co. v, Wollbrinck, 275 Mo. 339, 2056 8. W, 196; Bacon
v. Ranson, 331 lo. 985, 56 &. W. (2d) '786; State v. Parker
Dis‘billing Co., 236 Mo, 219, 139 8., V. 455 and State ex rel.
Kissourl Peortland Cement Co. v. Smith, 338 Mo. 409, 90 8. W,
(24) 405, 1. c. 407.

: The MNissourl law requires the transaction to be a
complete transaction within itg confines before the trena-~
action is taxable, as the tax imposed 1s one "upon ever;
retall sale in thls State of tanglble personal property
and exempts "sales i« # % made between this state and any
other state of the United States.”

The Supreme Court of the Unlted States in passing
upon a West Virginia statute in the case of James v. United
Artists Corporation, 305 U, 8. 410, 59 Supreme Court Rep.
272, that imposed a tax "“upon every person engaging # % %
within this state in the business of collecting incomes from
the use of real or personal property # " held:

"% 4 # We are not here concerned with
the question whether a state, by a
atatute appropriately framed, may lay

a tax on lncome derived from sources
within it, or whaether the solicltation
of the contracts may be taxed. No

such taxation is attempted by Sec. 2~
{1). The taxing proviasions of Sec. 2
are restricted in their epplication to
various enmumerated classes of activities
withln the state, one of which, specifiled
in See..2-(1), 1s that of engaging there
in the business of cellecting lncomes.
The conduct of such a business or activ-
ity by appellee requires its presence
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there, or that of its agent, and
the collection of income wilithin
the state by the one or the other.
Ag 1t is stipulated and found that
appellee carries on no business
within the state, except such as
is involved in soliciteaetion of the
contracts, and has no collection
agent there, and as the exhibltors
there are bound to and do psy all
sums due under their contrasts to
appelles at polnts outside the -
state, we can find no basis for
saying that 1t is engaged in col-
lecting income within the state,
elther as a business or otherwise.

R T T A L A A Y S
W W () (4 "« A1 Y N o W ) T o\ (O D

. % 4 The emphasis placed by Sec.
2 and its varlous subsectlons on
the carrying on of buslness or
other specified activities within
the state as the condition of laying
the tax, and the fact that the ex=
hibltors' recelipts are taxed in
their hands under Sec. 2-(g), lead
to the conelusion that there was no
legislative purpose in cases like
the present to tax gross recelpts
apart from the buslness or activity
of collecting them, carried on
within the state. i % % "

In the above case it was sought to tax the corpora-
tion whose agent sollclted for orders within the atate,
which orders were accepted by the office of defendant in
another state and collections were remitted to that office.
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, The words of exemption: "such retall sales as may
be made between thls atate and any other state of the
United States® means "sales between citizens of this state
and citizens of any other state of the United States" - in
short, Interstate sales. This wording is comparable to the
wording of Clause 3 of Pection 8 of Article I of the Unlted
States Conatitutlion., It has been uniformly ruled that the
latter provision mesns: “eommerce with the citizens of
foreiﬁn nations, among the clitlgens of the several states
# % #" « interstate commerce. An attempt to 1limit the
above exemption clause of the Missouri statute to “"sales
mede between the State of Missourl and any other state"
would be absurd., It is common knowledge that one state
rarely sells property to another state, while cltizens of
one gtate continuously trade wilth citizens of other states.

The "rogulationé’attempt to tax properity transported
from another stete or nation to & resldent of Missourl upon
an order acoepted In the foreign state or natlon, although
sollcited in NMissourl, and 1s ineffective as such transactions
are "sales % ¥ % between this state and any other state™ and
do not constitute a "retall sale in this state". State ex
rel, Telegreph Co, v, Merkay, 110 5. W. (2d4) 1118, 341 HMo.
980; State ex rel. Parish v, Young, 327 io. 909, 1. c. 915,
38 S, W. (24) 1021; State v, Best & Co., 194 La. 918, 195 So.
366; Artophone Corporation v. Coale, 133 S, W, (24) 343;
Waseca v, Brauer, 288 N. W. 229 (Minn.); Jomes v. United
Aptists Corp., 308 U. S. 410, 69 Sup. Ct. Rep. 272 and Mann
v, HeCarroll, 130 8. W, (24) 721. '

Due to the pertliculer wording of 'the Mlssouri Sales
Tax Act we are not concerned with the right or power of
Missourli to tax interstabe commerce, or the storage, use or
congumption of personal property in Missouri, The right to
tax Iinteretate commerce 1s one question and whether the Legla-
lat In fact lald a tax upon interstate transactions ia
anothier and dlstinct question.

This distinctlon hes been polnted out by the Supreme
Court of Missouri., In the case of Artophone Corxporation v.
Conle, 133 8. W, (2d4) 1. ¢. 347, in passing upon a provision
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of the incoue btax law, it was held:

"Mic need not here discuss or consider
the question whether or not the
Legislature could tax the entire net
income from all sources of a domestic
corporation. The question 1ls, does
the present law do so?'

Again, in State v. Shell Pipe Line Co., 139 L. W. (2d4) 510,
1. c. 519, it is sald:

"1t 1s of slight comnsequence that the
state may have the power to levy a
franchise tax on a foreign corporation
enthorlzed to transact business in
liissouri, but which may not be doing
so, unless the siate has exerclsed
that power by appropriate legislation."

The "regulation" is evidently based upon the holding
of the United States Supreme Court in the case of MeGoldrick
v. Berwind-Wihite Coal lilning Company, 309 U. 5. 33, 84 L. Ed.
565, In that case the court considered and held ﬁood an
- ordinance of the City of Hew York lmposing 8 tax “upon pur-
chagers for the consumption of tangible personal property" in
the City of liew York. v%hile the declsion is far-reaching the
ordinance involved is so different from the Sales Tax Act of
Missourl that it affords little support to the "regulations™
here involved. 'he declsion turms upon the right of a state
or city to tax tangible personal property brought into such
getate or ¢ ity from another state upon a contract entered into
with a resident agent of the seller in the btaxlng state or
city, which contract provides for the delivery of the property
in the territory of the taxing power. The ordinance does not
exenpt interstate comuerce and the tax was lmposed by leglsle-
tlon (a city ordinance) end not by rule or regulatlon of an
administrative officer.
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While Missouri's sales statutes provide that the
State Auditor may make rules and regulations for the
enforcement of the act, such provisions do not authorize
the Auditor to collect a tax not specifically laid by the
Legislature, as the Legislature only may impose a state
tax. Article X, Section 1, Constitution of Missouri;
State ex rel. Parish v. Young, 38 S. W. (24) 1021, 327 Mo.
909 1. c. 915. :

The right to levy a tax may not be delegated by
the Legislature to an administrative officer. Merchants
Exchange v. Knott, 212 Mo. 616; State ex rel. Fleld v.
Smith, 329 Mo. 1019, 1. c. 1027; Little Rlver Dralnage-

District v. Lassater, 325 Mo. 1. c. B502-3.

CONCLUSION.

It 1s the conclusion of this Department that the
above quoted "regulation" in so far as it atbempts to tax
the sale of tangible personal property outside the State
of Missourl and delivered in Mlssouril to the purchaser, !
even though purchased upon an order given to an agent of
the seller in Missourl, but where the order is finally
accepted 1n a foreign state, and also sales of tangible
personal property in Missourl to a citizen of another state
and where such property is not purchased for consumption in
Missouri but for the purpose of being transported by the
seller to the other state is invalid.

Respectfully submitted,

VANE C. THURLO
Assistant Attorney-General

APPROVED:

ROY McKITTRICK
Attorney-General ' i
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