COUNTY COURTS: County court can refus® to pay for
OFFICHERS: publishing notice to delinquent
COUNTY COLLECTORS: personal taxpayers that a sult would

be filed against them for personal taxes.

August 6, 1941

Mr, B1ll Burke

Collector of the Revenue
Stone County

Galena, Missouri

Dear Sir:

O

We are in recelipt of your request for an oplnion

dated August 4, 1941, whlich reads as follows: .

"Early in the summer of thls year I
carrled notices in the County papers,
inatrueting the perscnal taxpayers
of Stone County that sult would be
gtarted on all unpaid personsl taxas,

"Yhe Stone County Court has refused
to pay the publishers for the notlces,
and included in my 1941 budget 1s--
$100,00 advertising.

"Is there any law in the Missouri
statutes that' compels the County to
pay for such notices?"

Section 11110 R. 8. Missourl 1239, ssts out that
delinquent taxes should be placed In two separate booksj
one book shall contain the peraonal delinquent 1ist, and
the other book shall eontaln the land delingquent list,

Section 11112, R. S. Missourl 1939, sets out the

method of collecting delinquent personal taxes.
tion partially rcads as follows:

"Personal taxes sssessed on and af-
ter June lat, 1887, shall constitute
a debt for which a personal judgment
may be recovered before a justlce of
the peace or ln the cirocuit courts
of this state agalnst the party as-
sessed with said taxes. All actlons

This sec~




Mr. Bill Burke -2 August 6, 1941

commenced under this law shall be
prosecuted In the name of the stste
of Missouri, at the reletion and to
the use of the ¢ollector and against
the person or persons nemed in the
tax bill, end in one petition and in
one count thereof may be included
the saild taxes for all such years

as may be delinquent and unpaid, and
8ald taxes shall be set forth in a
tax bill or bills of said personsl
back taxes duly asuthenticated by
the certificate of the collector
snd filed with the petitioni and
said tax bll]l or tax bills so certi-
fled shall be prims facle evidence
that the amount claimed In saild suit
1s Just and correct, and all notilces
and process in sults under this law
shall be sued and served in the same
manner a8 in civil sctlons before
Justices of the pease and 1n eireuit
courta, and the general laews of thils
state as to practice and proceedings
and appeals and writs of error in
civil cases shall apply, as far aa
applicable, to the sbove actlons.
S8aid actlons shall be prosecuted by
attorneys employed as provided in
article 9 of thls chapter of the
generel statutes, and the fees and .
compensation allowed 1n saild article
8hall apply to the above actlonas
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Nothing is stated in the above partial asection as
to the requirement of a notiece in any manner to & person
who owcs delinquent personal tax. Nc notice is required
before the suit 318 filed under this seci:ion.

Section 11113, R. S, Missouri 1939, provides for
& notlce by regilstered mail before a sult shall be brought
to recover dellnquent personal taxes, but thls section
only applies to counties heving & population of more than
elghty thousand and less than one hundred fifty thousand,
in which circult court 18 held not more than one place.
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Thia aection does not epply to Stone County.

Sectlon 11079, R, 8, Missouri 1939, does not ap-
ply to delinquent taxes but merely providea that the col-
lector shall give not less than twenty days! notice of
the time and place at which they will meet the taxpayers
of their respective countles, and colleect and receive
thelr taxes. This notice may be given by posting up at
least four written or printed handbllls in different parts
of each muniecipal townshlp in said counties, and by publi-
cation for two weeks in a newspaper, if one be published
in the county whlch notlce shall specify the places and
the number of days that he will remein in each place, Un~
der this sectlon the county ecourt may relleve the collect~
or from visiting sny municipal township in the county by
an order of record before the notice is glven, This sec-
tion does not apply to delinquent personal taxes but only
applies to taxes due that are not delinguent.

Section 11126, R, 8, Missourl 1939, partially
recads g9 followsy

"The county collector shall cguse

& copy of such list of delinguent
lands and lots to be printed in
some newspaper of general eirculetion
and published in the county, for
three consecutlve wecka, one in-
sertion weekly, before such sale,

the last Insertion to be at least
fifteen days prior to the firat
londay in November. And 1t shall
only be necessary in the printed

and published list to astate in the
aggregate the amount of taxes,
penalty, Interest and cost due :
thereon, each ysar separately stated,
and the land therein described shall
be described in forty-acre tracts or
other legal subdivision, and the lots
shall be described by number, block,
additlon, etc.s % 3 % 4 % 4 #* % % "

The above section does not apply to personal prop-
erty and only appllies to delinquent land taxes.

S8ince 1t 13 not the duty of a county collector to
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publish notice of perscnal delinguent property taxes any
contract for the publishing would be vold and the county
court cannot be compelled to pay for such publishing.

Article VI of Section 38 of the Constitution of
Missouril reads as follows:

"In esch county there shall be a
county court, which shall be a
court of record, and shall have
jurisdiction to transsct all :
county and such other business as
may be prescribed by law, The
court shall consist of one or more
Judges, not exceeding three, of
whom the probate Judge may be one,
as may be provided by law."

| In construing this sectlon the SuyramerCourt'of
this state 1n Nodaway County v. Kidder, 129 S. W. (2d) 857,
paragrapha 2-4, saids ‘

"County eourts are courts of record,
created and given Jurisdictlon to
transset all county business, and

to audlt and settle all demends
agelnat the county. Article 6, sec~
tion 36, Constitution of Missouri,
Mo. St. Anng Sec. 2078, R, S, Mo.
1929, Mo, S8t. Ann. section 2078, p.
2658, The above statute providing
for settling and suditing claims
against the county spplied only to
‘lawful demands and does not authorize
the county court to audit and settle
claims arising on vold contracts,
Hillside Securitles Co. v. Minter,
300 Mo. 380, 397, 2b4 S. W, 188, 193,
A County Court does not aect judieclally
in audlting and approving claims pre-
sented sgainst the county, or in
audliting warrants 1issued in payment
therseof, and 1ts action is not final
in the sense that a Judgment of a
court is finsl. Jackson County v.
Fayman, 320 Mo. 423, 44 8. W. 2d 849,
852; State ex rel, West v, Dilemer,
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265 Mo, 336, 351, 164 5. W. 517,

521, 7The fact that said atetements,
presented by Judge Kldder, were
audited and ellowed by the County
Court, and that warrants were ordered
to be issued in payment of saild stete-
ments, was not binding on plaintiff."

Under the above holding it specifically held that
the statute providing for settling and audlting elsima
against the ecounty applied only to lawful demands and doea
not authorize the county court to audlt and settle claims
arising on vold contracts. The eourt in that case in
paragraphs 5«7, further sald: '

"The general rule 1s that the rendition
of services by a public officer 1s
deemed to be gratultous, unless a con-
pensation therefor is provided by
statute, If the statute provides com=
pensation in a particular mode or msn-
ner, then the officer is conflned to
that manner and 1s entitled to no other
or further compensation or to any dif-
ferent mode of securing same. Such
stetutes, too must be strictly con-
strued as against the offlcer, State
ex rel, Evans v. CGordon, 245 Mo, 12,
28, 149 8, Y. 6383 King v. Rlverland
Levee Dist., 218 Mo. App. 490, 493,
279 5, W. 195, 196; State ex rel.
gedeking v. MeCracken, 60 Mo. App. 850,
56.

M1t is well established that a public
officer claiming compensation for of-
ficial dutles performed must point out
the statute suthorizing such payment.
State ex rel. Buder v. Hackmann, 305
Mo. 342, 2656 3, W. 532, 534; State ex
rel, Linn County v. Adems, 172 Mo. 1,
7, 72 S. W, 6553 Williems v. Chariton
County, 85 Mo, 64B5."

The sabove holding specifiecally held that a publie
officer claiming compensation for offlcial duties performed
must point out the statite authorizing such payment. Under
the facts atated in your request there was no provision
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authorizing the publishing of delinguent personal taxes
and any contract made by the collector of revenue would
not be binding upon the county court, In the case of
Jackson Cocunty v. Fayman, 44 S. W. (zd) 849, parsgraph
1, 1. c. 852, the court sald:

"By our Constitution, county courts
are oreated and are glven juris<
diction to transact all county business,
Article 6, section 36. By atatute,
section 2078, R. S. 1929, such eourts
are gilven power tto audit and settle
all demends ageinat the county.! And
section 12162, R. S. 1929, providea
that tthe county court shall have
power to audit, adjust and settle

all accounts to which the county

shall be :a party; to order the pay-
ment out of the county treasury of
any sum of money found due by the
county on such accounts.! The county
court, when it ascertalns any sum of
money to be due from the county, shell
order thd clerk to 1ssue a warrant in
a prescribed form. Seetlon 12163,

Rs S. 1929. And the county treasurer
tshall receive all moneys payable into
the county treasury, and dlsburse the
same on warrants drawn by order of the
count¥ court,? Section 12136, R, S.
1929.

The above holding construed Article VI, Section 36
of the Voristitution as to the power of the county court to
gudit and scttle all demands against the county.

In your request you state that One Hundred Dollars
was allowed in your 1941 budget for advertising., It 1is
presumed that the One Hundred DPollars allowed in your budgeb
for advertising was for lawful advertising, such as notice
to taxpayers whose taxea are not delinquent to appesar at a
‘certain place and time to pay the collector, and is also
for the purpose of paylng the legal advertisement of de~
linguent land taxes.
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CONCLUSICN

In view of the above authorities it 1s the opinlon
of this department that the Stone County Court cannot be
compelled to pay the publishers of a notice to dellnquent
personal taxpayers that a sult would be atarted on all
unpaid personsl texes July 15, 1941.

Respectfully submitted

W. J. BURKE
Assistant Attorney Gensral

APPROVED:

(Acting) Attorney General

WJIBsDA




