- CRIMINAL COSTS: Where two defendants are tried jointly

' on murder and one was convicted and one
acquitted the state must pay witness fees
of defense witness on acquittal but not
on & conviction.

July 9, 1941

-\

{

Honoreble Paul Boone '
Prosecuting Attorney ‘
Ozark County

Galnesville, Missouri

Dear Sir:

We are in recelipt of your request for an opinion
deted June 28, 1941, which reads as follows:

"I would appreciate your opinion on
the following qucstions relative to
criminal costs,

"Pirst:s A murder case was tried

end disposed of in this county in
January, 1940, resulting in the
conviction of one defendant of

first degrec murder, and a directed
verdict of not gullty as to the
other defendant, they bhelng charged
Jointly in the information. TUpon
appeal to the Supreme Court the con-
viction was affirmed. The fee bill
has not yet been made, but when com-
pleted should 1t be signed by my
predecessor in office who prosecuted
$the case to final dispostion, or
should I sign the fee blll as the
present Prosecuting Attorney?

"Secondt In the above mentioned
case, one defendant being convicted
and the other being acquitted, for
whot part of the cost incurred on
part of the defendanta is the State
liable, the subpoenas showing the
wltnesses were directed to appear in
behalf of both of the defendants?

"The fee bill is now being made and
I would appreclate your opinion as
soon as conveniently possible,"
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Section 4220, R. S. Missourl 1939, reads as fol-~
lowst

"Whenever any person shall be con-
vieted of any crime or misdemsanor
he shall be adjudged to pay the
costs, and no costs incurred on his
part, except fecs for board, shall
be pald by the state or counbty."

Under this section when a person 1s convicted of
any crime or misdemeanor, he must pey the costs and neither
the atate nor county is compelled to pay the costs incur-
red on his part except fees for board. Under this sectlion
wltnesses subpoenad by the defendant must look to the de-
fendant to receive thelr witness fees where the defendant
has been convicted either of a felony or misdemesanor,

Section 4221, R. S, Missouri 1939, reads as fol-
lows: Lo

"Tn all capital cases in which the
defendant shall be convlicted,.and

in all cases in which the defendant
shall be sentenced to ilmprisonment

in the penltentiary, and in cases
where such person is convicted of

an offense punlsheble solely by
imprisonment in the penltentlary,

end ls sentenced to imprisonment

in the county Jall, workhousse or
reform achool because such person

1s under the age of eighteen yesrs,
the state shall pay the costs, if the
defendant shall Be uneble to pay them,
except costs lncurred on behalf of
defendent, And in all caeses of
felony, when the jury are not per-
mitted to separate, 1t shall be the
duty of the sheriff in charge of

the Jury, unless otherwise ordered by
~the court, to supply them with board
and lodgling during the time they are
required by the court to be kept to=
gether, for which a reasonable com-
pensation may be allowed, not to
exceed two dollars per day for each
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Jurymen and the officer in charge;
and the same shall be taxed as other
costs in the case, and the state
shall pay such costs, unless in the
event of conviction, the same can
be made out of the defendant,."

Under the sbove sectlon where the defendant has
been convicted in a capltal case, or has been sentenced to
imprisonment in the penitentiary, or in cases where such
peraon ls convicted of an offense punishable solely by
imprisomment in the penitentlary but has been confined
elsewhere on account of his age, the statc must pay the
costs, except costs incurred-by the defendant and in cases
where the defendant 1s insolvent. Under thls section the
state 1s not required to pay wltness fecs to defense wit-
nesses, Witnesses for the defendant must look to the de-
fendant for thelr fees. ‘

Section 4222, R. S. Missouri 1939, reads as fol-
lows: 530

"When the defendant 1s sentenced to
Imprisomment in the county Jjall, or
to pay a fine, or both, and 1s unable
to pay the costs, the county in which
the indlctment was found or infor-

- mation filed shall pay the costs,
except such as were ineurred on the
part of the defendant."

Uﬁder this sectlon the county must pay the costs
where the punishment 1s Imprisonment in the county jall
or a fine end not Imprisomment in the penitentlary.

Section 4223, R. S. Missouri 1939, reads as fol-
lows: AN

"In all capital cases, and those in
which imprisomment in the penitentlary
13 the sole punishment for the offense,
if the defendant 4s acqguitted, the
costs shall be pald by the state; and
in 811 other trisals on indietments or
information, if the defendsnt 1ls ac-
quitted, the costs shall be pald by
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the county in which the indictment
was found or Informatlon filed,
except when the prosecutor shall
be adjudged to pay them or it shell
be otherwise provided by law."

Under this sectlon in case a defendant 18 acqultted
on a charge in which the punlishment 18 solely in the peni=-
tentiary, the costs must be paid by the state., In all
other cases, such as graded felonles upon an acquittal,
the costs shall be pald by the county unless the prosecutor
or prosecuting witness is adjudged to pay the costs. Un-
der this sectlon the state and county must pay the witness
feca of both the state and the defendant, and in case the
county 18 liable, the county must pay both the state and
defense witness fees. The sabove section was construed in
the case of 3tate v, Haclmenn, 257 S, W. 437, par. 3,
where the court said:

e % % From the record, in the case
before us, it can be determined
whether the jury ever reached the
question of menalaughter at all.

- They may have found that therd was
no manslaughter in the case, and
yet returned the verdict which was
returned. To our mind the statute
1tself 1s clear asnd plain. In fix~
ing the cases for which the state
shall be lizble for costs, in that
1t says:

"'In all capital cases, and those

in which Imprisonment in the peni-
tentiary 1s the sole punishment for
the offense, 1f the defendant 1s ac-
quitted, the costs shall be paid by
the state.!

"Note the 1talicized language 'if

the defendant is mcquitted.! In

such a case 1t cannot bs well said
that the charge in the information

is not the basis for fixing the
11ebility of the state. The statute
is spesking of certain offenscs, and
says, if the defendant is acsuitted

of such offenses, then the state shall
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pey the costs. It (the statute)
says nothing about what might ocecur
during the trial, It is dealing
with the 1ssues made by the pleazd-
ings, In this case the pleading
upon the part of the state makes
the lssue that defendant 1s gullty
of murder in the first degree. His
plea of not gullty puts that charge
in issue, Upon such issue it can-
not be sald thaet the state can
refuse to pay the ecosts, Let the writ
be made absclutec. It is so ruled.

"A11 concur.”

Under the sbove opinion the question as to the
payment of the costs between the state and county depends
upon the charge upcon which the defendant is acqultted,
and even though a manslaushter instruction wes given in
the trial of the case, the acquittal is construed to be
an acquittal of the charge contalned in.the iIndictment
or informatlon which was 1n the above opinion murder in
the first degree,

Section 13420, R. S, Missouri 1939, partially
reads as followsz’:;u

Miitnesses shall be allowed fecs

for thelr services as follows:

For mttending any court of record,

references, arbitrators, commissioner,
elerk or coroner, at any inquest or
inquiry of desmeges, within the county

whbre the witness resldes, each day,
$1.,50. .For like attendance out of
the county where witness resldes,
each day, $2.00. For traveling

each mile 1In golng to and returning
from the place of trlal, .05. For

attending before a justice of the

peace, each day, $1.00. For travel=~
ing each mile in going to and return-
ing from the place of trial before

a Justice of the pesce, 05, # % % "
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The Supreme Court of this state 1ln construing
the mlleage as set out in the above sectlon in the case
. of 3tate ex rels v. Wilder, 196 Mo., 418, l. ¢, 430, sald:

"It will not be seriously contended
that the subpoenas in this cause
which are alleged to have been served
upon the witnesses at their places of
residence in a forelgn State were of
eny force or vitality. A subpoena
issued from the courts of this State
cannot have any extraterritorial
operation, hence the service of the
subpoenas of the witneases whose
claims for mileage are Involved in
this proceeding in another 8tate were
mere nullitles and of no obligatory
force upon the witnesses to obey the
cormard contained In the subpoena.

The rules of law applicable to this
subJect wsre fully dlscussed and an-
nounced in State ex rel. v. Selbert,
130 Mo. 202, by the Court in Banc.
There were two opinions in that case;
but upon the proposition that pro-
cess served beyond the limits of this
State were of no force and effect,
there was no dlvision of oplnlon,
SHERWOOD, Je,.1n that case, in treate
ing of process, thus announced the
laws t"When the Leglslature treats

of proceas and 1its service and
recognizances, it will be Intended
that such process can only be served
wlthin this Staete and that such
recognizances only poasess obligatory
force within 1lts borders. Neither
process nor recognizences can have
eny extraterritorial operation., # # "

Also, at page 432, the court sald:

"There i1s a marked distinetion
between a witness who has been duly
subpoenaed or recognlged in this
State and one upon whom the process
was gserved at his place of residence
in a forelgn State. In the first
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place, the service of the subpoensa

in the forelgn State 1s of no forece
and effect, and 1s Just the same as
1f no prooess at all had been sserved,
and the witness under that sort of
service might return to thils State
and would not by reason of 1t be
subject to the eompulsory procsess

of attachment, But on the other
hend, a non~resident witness who

is duly and legally served with a
subpoens in this State, while no
compulsory process could be issued
for him to his place of residence

in & foreign State, yet 1f he should
return to this State he would be sub-
Ject to such compulsory process the
same as any other wiltness residing

In the 3State, hence 1t may very well
be argued that the non-resident wit-
ness who has been duly served in this
State with process, attends the trial
of a cause in obedlence to the com-
mands of such subpoena, for the very
reason that the moment he vislta this
8tate, 1t matters not how far dilistant
from the place of trial, he could be
compelled to obey the process so
served upon him. DBy serviece of the
process in this State, while the
court was powerless to compel obedience
to 1t, as long as the witness remalined
in a foreign State, yet the court did

‘acquire auch Jurlsdiction over the per-

son of the wltness as to ensble it to
compel obedlence to the commands of such
process in any county of thils 8tate
where the witness may be found, hence
the witness who has been served with
process in thils State, though a rea=-
ident of a forelign State, who attends
the trial, may very appropriately say

to the court that he did not care to

be deprived of his liberty in visiting

- the State when oecasion rcquired in

order to avold the lssuance and scr-
vice of compulsory process, therefore,
I am here and have traveled from my
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resldence 1n a foreign State In
tobedience to the process which was
‘properly and legally served upon
gme in this 3tate, It follows un-
‘der such circumstances as was ruled
‘4n State ex rel. v. Seibert, supra,
‘the State could not be heard to
fcamplain that a witness, though
iYiving in another State, had obeyed
‘the commands of its process and sub-
mitted to the jJjurisdiction of the
‘court by reason of the proper and
legal service of 1t in this State.

4k 3 SF 36 % 35 9F 3k 9k b 3 % 40 3 4 % O

Under the holding in the above case it was to the
effect that service of a subpoena outside of the state was
g nullity, but if the witness had been served inslde the
state and later appeared at the trial of the case from his
place of residence in a foreign state, he should be entitled
to his mileage. The latter holding followed the case of
State ex rel. v. Selbert, 130 Mo. 202.

Section 4239, R. S. Missouri 1939, reads as follows:
R a < )

"When a fee bill shall be certified
to the atate auditor for payment,
the certificate of the Judge and
progsecuting abtorney shall contain

a statement of the following facts:
Thet they have strictly examlined the
bill of costs; that the defendant
was convicted or acqultted, and if
conviected, the nature and extent of
punishment assessed, or the cause
continued gencrally, as the case
may beg that the offense charged

13 a capital one, or punishsble
solely by imprisomment in the penl-~
tentlary, as the case may be; that
the services were rendered for which
charges are made, and that the fees
charged are expressly authorlzed by
law, and that they are properly taxed
against the proper party, and that
the feecs of no more than threc wilt-
nesses to prove any one fact are al=-
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lowed, In cases in which the de-
fendant 13 convicted, the Judge and
prosecuting attorney shall certify,

in addltion to the foregoing faects,
th¢t the defendant 1s insolvent, and
that no costs charged in the fee

bill, fees for board excepted, were
incurred on the part of the defendent.”

The wording in this section 1s plailn and unam-
biguous and 18 not subject to construction. It plainly
states, "# % the certiflicate of the jJjudge and prosecuting
attorney % & #." If 1t had been the intention of the
Leglslature that the prosecuting attorney who tried the
case should make the certificate, 1t would have been so
written in the sectlon, but 1t plainly says in ordinery
words, "prosecuting attorney" and does not say “"ex-prose-
cuting attorney."

The Supreme Court of this state in the case of
Artophone Corporation v, Coale, 133 S, W. (2d) 343, pars.
2-4, said:

M 2% 4% Of course '"The primary rule
of construction of statutes 1s to
ascertein the lawmakors' intent,

from the words used if possibles

and to put upon the language of

the Legislature, honestly and
falthfully, its plain and ratlion-

al meaning and to promote 1ts ob-
Ject and "the manifest purpose of
the statute, consid:-red historicel-
ly," 1s properly given consideration.!
Cunmins v, Kansas Vity Public Service
Co., 334 Mo, 672, 684, 66 3. W. 2d ‘
920, 925 (7-10), 4 3% 3% 4 % & % = ox B

In the above section it clearly shows the in-
tentlon of the Legislature that the present judge at the
time of the certificatc and the present prosccutor at the
time of the certiiicatc should examine and certify the
fee blll. The esbove section also specifically states
"that the fees chorged are expressly suthorized by law," .
which would be the fees of witnesses for the defendant
.when there is an aecquittal as set out In Sectlon 4223,
supra.
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In your request you state that two defendants
were charged Jointly in the information and that one was
finally convicted and one was acquitted on a directed
verdict. We are assuming that both defendants were tried
in the same case. In cases where & wlitness 1s summoned to
appear In more thsn one case at the same tlme and same
place he would only be entltled to witness fees 1in one
case under Section 13420, supra, and 1f he shall claim
fees for sittending in two or more cases on the same day
st the same place, he shall not be allowed any fees that
day. According to Section 13420, supra, which partially
‘reads as follows:

" % % but witnesses attending in
more than one ¢ase on the same day
and at the same place shall only
be allowed fees 1n one ecasejy and
any wltness who shall claeim fees
for attendance in twg or nmore cases
on the same dey and at the same
place shall not be allowed any feecs
that day. % # 46 3% 2 2% % & & % 4 W

CONCLU?ION

In vicw of the above authoritles it 1s the oplnlon
of this depertment that where one defendant was convicted
in a murder e¢=zse, the state shquld pay all cosis, but the
state should not pay any of the costs_incurred by the de-
Tendent with the. exaeption of Hoard, Therefore, under
Sections 4220 and 4221, supra, Kefense witnesses, in a
murder eese ln which there is conviction by the state;
must look to the defendant for jthelr fees. Of eourse, 1if .
the defendant 1s solvent upon g conviction, the state must
not pay the' costs, b&t the cos#s must be paid by the person
convieted:

It 1s further the opinion of thls department that
where .one of the defendants was acquitted upon a charge of
murder by way of a directed verdict as set out 1n your request;
the state i1s 1lisble for all costs, both witnesses for the state
and for fees allowed witnessesa for the def: se except*in cases
where the prosecutor shall be adjudged to Pay them, “here-
fore, the state is only liable for defendant's witness fees
in the ocase of acqulttal on a charge of murder and is only
liable for the wltness fees of state witnes:es in case of a
conviction on a charge of murder where the defendant is
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insoclvent.

It 1s further the opinion of this department that
the fee blll, when examined and certified, should be signed
by the present judbe ‘of the court and the present prose-
cuting attorney of 'the county and not by an ex~judge or

ex-prosecuting attorney who participated Iln the recent
trial of the cause,:

It 1s further the opinion of this department that
when a witness has been subpoenad on two or more cases at
the same place and at the same tlme he 13 only entifled to
fees for mttendance as a witness for one day's attendance
end if he clalims witness fees on more than one case for ths
same day abt the same place he 1s not entitled to any wlt-
neas fecs whatsoever,

Respectfully submitted

W. J. BURKE .
Assistant Attorney General

APPROVID:

(Acting) Attorney Genersl

WJIB:DA




