
OF'FIC:ERS: It is mandatory that a county surveyor in 
COUNTY SURVEYOR: a county of not less than 20,000 nor more 

thah 50,000 must be ex officio highway 
engineer. 

December 9~ 1941 

, \\ \,., ____ ....,. 
Honorable David E. Blanton 
Prosecuting Attorney 

FILE 
Scott County 
Benton, Missouri 

D&ar Sir: 

We are in receipt of your request for an opinion 
from this department under date of December 1, 1941, which 
reads as follows: 

"The County Court of Scott County, Mis­
souri, would appreciate an opinion from 
you on the following~tters: 

"Scott County is a county that has a 
population of 30,000 people, and as 
such under the provision o~ 6660 RS 
1939, the County Surveyor is F~ of­
ficio Highway Imgineer. The County 
Court is of the opinion that the 
County Surveyor is not performing 
the duties of the office of ex of­
ficio Highway 1~ineer. The Sur­
veyor has appointed an assistant to 
perform the duties of his office, but 
said appointment was without the con-

. sent of the County Court. The County 
· Court, however, has not been paying 

the salary of the assistant, and the 
County Cow t has refused to continue 
to pay the salary of the Surveyor as 
ex officio Highway Engineer. Please 
advise what power. or authority, if 
any, the County Court possesses to 
regulate thB a~ti~ity and conduct of 
the surveyor as ex officio Highway 
Engineer, and as to whether or not 
the County Court are within their 
rights in refusing to issue a war• 
rant for the payment of his salary as 
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ex officio County Highway Engineer, 
which waa heretofore set out at 
$1~5.00 per month. 

"Please also advise as to whether or 
not the Surveyor can appoint an as­
sistant in a eounty_~uch as Scott 
County without the consent and ap­
proval of the County Court. Please 
also advise as to what steps, if any, 
might be taken and by whom for the re• 
moval of the said surveyor and also 
as ex officio County Highway FAlgineer. 

"Scott County has for sometime main­
tained a road working crew, as have 
the other counties of the State, and 
has paid them after the Surveyor as 
ex officio Highway Engineer has OKfed 
their statement for services rendered. 
The ex officio County Highway F~gineer 
has, however, failed to OK the state• 
menta, and the court is paying said 
statements, although they have not been 
approved by the ex officio Highway 
Engineer. The men who have performed 
the services are, in the main, day 
laborers and if they are not paid the 
highway work'1n the County of Scott will 
come to a standstill and the roads will 
soon be in a deplorable condition. 
Please advise what steps should be 
taken by the County Court with refer­
ence to the continued payment of the 
road workers. 

"From the above, you can see the ur­
gency of this matter, and your most 
prompt attention will be greatly ap­
preciated by the County Court of soott 
County, Missouri•" 

Section 86601 R. s .. M1ssour1 19391 provides that the 
county court may appoint a county surveyor as county engineer 
and provides for the compensation of the county engineer and 
the appointment of assistants. It is to the effect that the 
county court or· the several counties, in 'their discretion, 
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may al'Point the county surveyor to the o.ffiee of county 
highway eng1nee].'t, and it further provided that the county 
surveyor may refuse to act as county highway engineer and 
in that event appoint an assistant with the approval of 
the county court Who shall be p-aid a compensation as fixed 
by the county court. 

This section also contained a provision vihich re­
ferred to counties having more than fifty thousand lnhabi• 
tants or adjoining a certain city. This provision in Sec­
tion 8660, supra, wa.s held unconsti tutlonal in the case of 
State ex inf, v. Southern, 177 s. w. 640. The provision 
for an appointment of a highway engineer first came into 
etf'eot in 1909. It included the major part of Section 
8660 of the Revised Statutea of Missouri 1939. but in 1939 
the entire section was reenact~d and the following pro­
vision addeda 

"* ·:~o ~~ Provided .further i after January 
1, 1941, that in all cou.nties in the 
state which oonta$n, or;which may here­
af'ter contain not:less than twenty 
thousand inhabitants or more~than fifty 
thousand inhabitants the county sur­
veyor anall be ex officio county high­
way eng!neer,and his sa.lary as county 
highway eng1neer.shall not be less than 
twelve hundr~ dollars per annum, nor 
more than two thousand dollars per an• 
num as shall be determined by the Coun­
ty Court .. " 

_ ~he above provision is to the effect that in all 
counties in this state which contain not less than twenty 
thousand inhabitants or more than fifty thousand inhabitants 
do not come within the general law aa set out in Section 8660, 
supra. It specifically sets the salary of the ex off'!cio 
county highway engineer. This provision 1s mandatory and 
doea not call for any d~scretion on the part of the county 

· court. It, in effect, •boliahed the office of highway eng1• 
neer by legislative act tnetead of by suspension of the act 
by an election under Section 86681 R. s. Missouri 1939. 

This proviainn is a special law ana is an exception 
to the general law as set out in the balance of Section 8660• 
R. S, Missouri 1939. 
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The word nprovided." was construed to be an exception 
in the case o'f State v. Murphy, 148 s. w. {2d) 527, par. 13, 
where the court taids 

1ford1nar1ly the word 'provided' intro­
duces a condition or exception and is 
often synonymous with 'if1 ' but some• 
times, even in statutes, it has only 
the meaning of the conjunction •and.' 
50 C~J. pagea 830, 83lJ Doneghy v. 
Robinson, Mo. Sup. 210 s. w. 665, loe. 
cit. 659J Ste.te ex rel.· v. Mooneyham, 
212 Mo. APP• 5?3;; 253·5. W. 1098•" 

It is also an exception for the reason that it minutely 
sets out a different payment and duty as is set out under the 
general law and is a later enactment than Section 8669, R. s. 
Missouri 19391 which provides spec11'io dutiee and dif'ferent 
amounts allowed to. the ex officio county highway engineer. 

In the case of State v. Richman, 148 s. w. (2d) 79p, 
paragraphs 2,3, the court, in holding that the special statute 
governed over a general statute, said: 

"In State v. Harris, 337 Mo. 1052, 
1058, 87 s. w. 2d 1026_, 1029, we 
said that if statutes are necessarily 
1ncons1atent·that which deals with the 
comnon subject matter in a minute and 
particular way will prevail over one 
of a more general nature; and, citing 

.authorities, we quoted the rule as 
stated in State ex rel. County of 
Buchanan v. Fulks, 296 Mo. 614, 626, 
247 s. w. 1291 132., thust '"Where 
there is one statute dealing with a 
subject 1n general and comprehensive 
terms and another dealing with a part 
of the same subject in a more minute 
and definite way1 the two should be 
read togethel' and harmonized, if pos­
sible . ., with a view to giving ettect to 
a consistent legislative policyJ but 
to the extent of any necessary repug­
nancy betwe·::,n them the special will 
prevail over the general statute. 
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Where the special statute is later, it 
will be regarded as an exception to~c 
or qualification of, the prior general 
oneJ and where the general act is later, 
the special will be construed as remain• 
1ng an exception to ita terms, unless 
it is repealed in express words or by 
necessary tmplication.ntn 

When a speeial st-atute is later than a general statute 
relating to the same subject matter it will be regarded as 
exception to or qualification of the prior general one, State 
ex rel. Equality Savings and Bldg• Association v. Brown, 68 
s. w. (2d) 661 St~te ex rel. Webster Groves Loan and Bldg, 
Association, 68 s. w. (2d) 60. 

The above two cases even go further and hold that 
where a general statute was enacted subaequent to an earlier 
special statute relating to the same subject matter, the 
special statute will be construed as exception to the general 
statute, unless e.xp;ressly or impliedly repealed • 

.. 
The provision enacted in 19391 which was an exception 

to the general law as set out in that Section 8660, R. s. Mis­
souri 1939, in a way took the duties o~ the county surveyor 
ex officio county highway engineer out of Article IX, Chapter 
46 1 R. s. Missouri 1939 1 which referred to county highway engi­
neer. It· also placed the county highway ex officio county high­
way engineer and described his duties and salary as set out ih 
Chapter 90, R. s. Missouri 19391 which sets out the duties of 
the county surveyor. The county surveyor, in a county such a~ 
Scott County, was entitled to his salary as surveyor and also 
to his salary as ex officio county highway engineer as determ1ned 
by the county court under the provision above set out and con­
tained in Section 8660, R. s. Missouri 1939. That he was not 
bound by the duties as prescribed under the chapter concerning 
county highway engineers was held in the case of Spurlock v. 
Wallace, 218 s. w. 8901 where the court saidr 

"* -11o * Appellant claims that under the 
latter section he. as county surveyor, 
is ex officio county highway engineer, 
and that as such officer there are 
certain duties pertaining to the work­
ing, repairing, improvement, and main-
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tenance of roads and highways, build­
ing of bridges and culverts, etc., 
which he is. required to perform by 
virtue of his o.ffice and this statute, 
and that he must perform these duties 
without being ordered by the county 
court to do SOJ and that under and 
by virtue o.f certain statutes it is his 
duty to inspect and report .certain work 
on the roads, bridges, culverts. etc. 
It is alleged that the county court is 
ordering and issuing warrants to road 
overseers tor such work without any 
report being made by the appellant in 
relation thereto. It is also shown thia.t, 
acting Under sections 105~1 and 10572, 
R. S. 1909, the people O.f Douglas county, 
at a duly called election voted against 
the proposition of having a county high• 
way engineer. The appellant, therefore, 
claims that under these circumstances, by 
virtue of s.ection 10572• he !iS county 
surveyor is also e~ officio county bigh~ 
way engineer, and as such must perform 
the duties therein enumerated, and that 
the county court 1s without authority 
of law to issue and pay warrants to the 
road oversee7s until the appellant as 
such highway officer has inspected the 
work and reported thereon. It appears 
that the county court fixed the amount 

. that the ex officio highway engineer 
was to receive, 1 t being $5 per day 
when actually engaged as such engineer 
by the cour.t, and out of which he shall 
furnish his own conveyance and pay his 
own expenses while engaged as such engi• 
neel'J and the order f'urther provides 
that he shall work under the direction 
of the county court." 

The court, further in the same case, said& 

"If the oonten.tion made by appellant should 
be upheld, then we must necessarily hold 
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that to vote under section 10571• and 
to thereunder abolish the highway engi­
neer act meant simply a change of the 
manner and amount of compensation to be 
paid to the party acting as highway 
engineer. as the appellant is contending that 
he is duty bound to perform exactly the 
same service that the highway engineer 
would have performed• even though the 
people have voted out this law. We can-
not lend aanction to this narrow eon• 
struction, a~ it woulid appear that the 
purpose of a~ctions 10511 and 10572. R. 
s. 1909. was to permit the people of a 
county to abolish the office of highway 
engineer. ye~ to leave 1t possible for 
'ijhe surveyor[to perform the duties that 
the highway engineer would have performed 
had the law not be~en voted out, provided 
he acted under the orders and direction 
of the county eourt. The general intent 
of section 10571 was to perm~t the people 
of a county to vote out a highway engineer, 
and to abolish the duties of' such engineer,. 
and that more \Vas intended by said section 
than to merely give them the right to 
change the form and amount of compensation." 

Under the above holding it is specifically stated 
that the duties of the highway engineer, when that position 
we.s abolished by an el$ct1on, were not the same as ·i.f he was 
a highway. engineer which had not been abolished by an elec~ 
t1on. Under the provision ot Section 8660,. $Upra, the legis­
lature abolished the position of highway engineer insof'ar as 
bo counties containing not leas than twenty thousand inhabi­
tants and not more than t1£ty thousand inhabitants in which 
braQket Scott County is, which was to the same efrect as an 
election abolishing the office of highway engineer as set 
out in section 8668, R. s. Missouri 1939. 

Sinee the salary of the county surveyor is set, and 
aince his salary is set under the provision of Section 8660, 
supra, as ex officio eng1neer1~ it is mandatory that the county 
court pay his salary as county surveyor and as ex officio engi• 
neer. It was so held in State v. Bulger, 233 s. w. 489• where 



Hen. David E. Blanton (8) December 9, 1941 

the court said: 

11 -:1- -lt- :* So we repeat what we said as 
to the act of 1909, that the words 
•as county surveyor and ex officio 
city highway engineer' as used through 
all these acts has reference to the of~ 
flee and to the duties of the highway 
engineer, and the pay there mentioned 
is to cover those duties, and no, to' 
cover the duties of county surveyor, 
as such. For services as county sur ... 
veyor the salary is fixed at $3,000 
per annum. Fo):t 'county surveyor and 
ex officio county highway en?,ineer• 
the salary :J.s not less than :(p3,000 
nor more than $5,000. More than the 
minimum of $3,000 cannot be claimed, 
unless the county court has so ordered. 
The $3,000 is fixed by law, and must be 
paid. We conclude that relator is en-
titled to two salaries of ~~3 1 000 each, one as 
county surveyor, under aectiGn 11041, R. s. 
1919, and one under section 10784, R. s. 
1919. It therefore follows that our alternative 
writ should be made permanent, and it is so 
ordered tt • 'f-

Under Section !3208, R. s. Missouri 1939, ·the county 
surveyor may appoint deputie.a who shall take an oath to die­
charge their duties the same as the county surveyor. This 
oeotion does not provide for any consent or approval of the 
county court. We find no law which p~ovides that the county 
surveyor shall approve the pa~ent of a road working crew 
employed by the county court for thereason that the county 
surveyor of Scott County is not subject to the rules and 
d~ties set out under Article IX, Chapter 46, which concerns 
county highway engineers. If the county surveyor of Scott 
County came within Section 8662 1 R. s. Missouri 1939 of the 
Highway Engineer Act, it would have been necessary for him 
to have approved the payment of the road crew. Where a 
county votes not to have a county highway engineer the duties 
of such office are abolished and the county courts may order 
warrants drawn to road overseera without having them approved 
by the county surveyor acting as ex officio engineer. It was 
so held in Spurlock v. Wallace, 218 s. w. 890. ·Under the pro­
vision of Section 8660, supra, the proviso abolished the county 
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highway engineer in the same manner as if an election had 
been held • 

The county surveyor is subject to removal for non­
performance of his duties the same as any other elective 
county officer. Under Section 13208, R. s. Missouri 1939• 
which provides for the appointment of a deputy surveyor 
there is no provision for the payment of the deputy by 
the county court and it necessarily follows that his salary 
must be paid by the county surveyor. The removal of a county 
elective officer must be under the procedure as set out in 
Section 12828, R. s. Missouri 1939. 

CONCLUSION 

In view of the above authorities it is the opinion 
of this department that the county surveyor has the authority 
to appoint a deputy but that the county court is not authorized 
to pay the deputy. 

-~ It is further the opinion of tala department that it 
is mandatory for the county court to pay the county surveyor 
his salary as county surveyor and also his salary as ex officio 
county highway engineer as set out in the provision in Section 
8660, R. s. Missouri 1939• 

It is further ~he ·opinion of this department that the 
county surveyor of Scott County can appoint a deputy without 
the consent and approval of the county court. 

It is further the opinion of this department that in 
order to oust the county surveyor for not performing his 
duties the procedure to be followed is set out in Section 
12828, R. s. Missouri 1939• 

It is further the opinion of this department that 
the County Court of Scott County can pay a road workins crew 
without the approval of the county surveyor as ex officio 
highway engineer. 

Respectfully submitted 
.t\PP ROVY::D: 

W. J. BURKE' 

VANB: C. THURLO 
Assistant Attorney General 

'(Acting) Attorney General 

WJB:DA 


