COUNTY TREASURER: Committee Substitute for House Bill

COMPINSATION: No. 255 by implication repeals last
clause of Section 10400, R. S. Mo.
1939, authorigzing compensation for
disbursing school monies.

Octobsr 14, 1941

Honorable David #. Blanton '
Prosecuting Attorney 7

Scott County F l L E .
Sikeston, Missouri

Dear Sirs

Under date of August 26, 1941, you wrote this
offlce for an oplnlon, as follows:

"Housebill No. 255 pertains to the

salary paid to the County Traasurers

of the saeveral counties of this State,
and sald Houseblll repsals Section 13,800
Artlcle 8, Chepter 100, Revised Statutes
of the State of KMissouri, 1939.

"The Housebill provides for the payment
of the salary to the Treasurer in asccord-
ance with the census of tho respeetive
countles, FPleage advise my office as
to when this Bill becomes effactive and
as to when the respective countlies will
. pay the salaries referred to in ths now
"~ blll; thset 1s, is 1t to be pald as of
Septomber lat, 1941, Jenuary 1lst, 1942
or January 1lst, 1943, Also, will the
Treasurer be entitlad to sny commiasions
on the school money thit he handles,*

At the time of the receipt of your reguest, an
opinion had been prsparad as to ths effective date or C,
H. 3. B. 2865, referrod to in your resquest, and a copy of
this oplnlon was sent to you. But your letter contalns an
additionsl request as to tho offsct of C., %. H. B. 255 upon
the compensation of county treasurers for disbursing school
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monies, whlch cowpensation is provided for in %sction 10400,
Article 2, Chapter 72, R, 3, Missouri, 1939, by ths follow-
ing elause: ' '

"% 4 % and the county treasurer shall
be allowed suech compensation for his
services as the county court mey dsam
advisabls, not to exceed one~half of
one per cent of all school moneys dis-
bursed by him, and to be paid out of
‘the county treasuryy?"

You will observe this 13 found in the laws pertaining to
schoola and not to county treasurers,

Cy 8. He Bs 255 18 now published in Laws of l'issouri,
1939, at page 534, and 1s as follows:

@

"AN ACT to repeal Section 13800,

Article 8, Chepter 100, Reviszed Stat=
utes (of) Missouri, 1939, pertaining

to the ecompensation of county treasurers
and deputy county tressurers and to
enact in liey thereof a& new section
pertaining to the same subject matter,
to be known and numbsred as Section 13800,
- Artiecle 8, Chapter 100, Revised 3tatutes
(of) Missouri, 1939,

"BE IT ENACTED. BY THi GZENTRAL ASSTNBLY
OF THE STATS OF MIAS0URI, AS FOLLOWS3

"SECTION 1 « That Section 13800, Article
8, Chapter 100, Revised Statutea (of)
Kissourl, 1939, pertalning to the com=
penastion of county treasurers be and
samoe 18 hereby repealed; and a new sec-
tion to be known and numhered as 3ection
13800, Article 8, Chapter 160, Revisad
Statutea (of) Missouri, 1939, pertaining
to the same subject matter is enacted in
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lieu thereof, snd to read, as feollows:

"anCTION 13800 - The county treasurers
of the s everal counties of this State
(except countiss under tomship organi-
zetion) shall recsive for thelr services
annually, to be pald out of the ecounty
treasury in equal wonthly installments
st the end of each month by a warrant
drewn by the county court upon the county
treasury, the following sums: In countlss
having 10,000 inhabltants or less, the
sum of $1,200; in counties having more
than 10,000 inhaebitants and not more than
12,500, the sum of $1,500; in counties
having more than 12,500 inhablitants and
not mors than 15,000, the sum of 31,8003
in countles having more than 15,000 in-
habitents and not more than 20,000, the
sum of %2,200; in counties hseving more
than 20,000 inhabitants sand not more than
25,000, the sum of $2,400; in counties
having more than 25,000 inhebitants and
not more than 30,000, the sum of %$2,400;
in countise having more than 30,000 ine
habitants but not more then 35,000, the
sum of $2,500; in counties having more
than 35,000 inhsbitants but not more than
40,000, the aum of $3,2003; 1in counties

. having more than 40,000 inhabitants but
not more than 75,000, the sum of $3,500;
in counties having more then 75,000 in-
habitants but not more than 120,000, the
sum of #4,000; and in asll countiss have
ing more than 75,000 inhsbhitants and not
more than 120,000 inhablitsnts, the county
treasurer may employ one deputy at a
salary of 31,680 to be psid monthly in
same manner as county treasurers are pald;
Provided, that this act shall not ajyply
to any county now or hereafter containing
a clty of not less than 70,000 or more
than 200,000 in population, to be deter-
mined by the last federal decsennial census,
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Irovided, galaries set out end pre-
scribed in this section shall be in
1ieu of any other or additionael salaries,
foas, commissions or emoluments of what-
sosvar kind for county treasurers . in all
countios g_ this state fowmich this
section, by its terms, gpp;ies, the pro=

visions of any other stetute of this

tate to the contrarx ngtwiﬁhatandigg
i undérscoring . ours)

House Bill 255, as originslly 1ntroduced did not
contain the sbove underscored clause, It 18 as follows:

"AN ACT To repaal Section 13800,
Article 8, Chepter 100, Revised Stat-
utes Missourl 1939, pertaining to the
compensation of county tressurers and
to enact in lieun thereof a new ssection
pertaining to the ssme subject matter,
to be known and numbered as Section
13800, Article 8, Chapter 100, Rsvised
Statutes Missourl 1939,

¥BZ IT EZNACTED BY THZ GENEZRAL ASATMBLY
Or TH# 3TATHE OF MISSOURI, AS FOLLOWS:

c "Section 1 = That Section 13800, Article
8, Chapter 100, Revlised Statutes ¥iss-
ourl, 1539, rertalning to the compensa=-
tion of county tressurers be and the
same ls hereby repealed; and a& new soce
“1on to be known and numbered as Section
12800, Article 8, Chapter 100, Revised
Statutes Missouri, 1939, pertaining to
the same asubjlect matter 1ls enacted in
.11eu thereof, and to read as follows:

"Sectlon 13800 = The treasurers of the
countles of this stste, not othosrwise
provided for, shall receive for their
services annually, to be psid out of the
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county treesury in equal monthly
installments at the end of each
month by warrant drawn by the county
eourt upon the eounty treasury, the
following sums: In counties having
a populstion of less than 7500 persons,
the sum of $1000.00; 1in counties hav-
ing & population of 7500 persons and
leas than 10,000 persons, the sum of
$1300,00; in counties having a popu-
lation of 10,000 persons snd less than
15,000 persons, the sum of $1600,00;
in counties having a population of
15,000 persons and lesa than 20 ,000
persons, the sum of $1800.00; 1in
countles having a population of 20,000
poraons and less than 25,000 persons,
~the sum of $2100,00; in counties hav-
ing a population of 25,000 psrsons and
less than 30,000 persons, the sum of
#2400,00; 1n counties having a popu~
latlon of 30,000 psrsons and loss than
35,000 psrsons, the sum of $2700.00:
1n counties having a population of
35,000 persons and leqs than 40,000
persons, the.sum of $3000.00; in
countlea having a populatlion of 40,000
persons and less than 75,000 persons,
the sum of $3200,00; 1in counties have
. ing a population of 75,000 pdrsons and
- less then 120,000 persons, the sum of
£3200.00."

The difference between the bill ae originally intro-
duced and as 1t was flnaelly passsd and beceme a law, W 11
be readily noted.

In order to reach a proper understanding of your ques~
tion and solve the problem, it is necessaary that we go back
to the origin of what was Section 15800,/?. "S. Miassouri,
1939, and the clauae In 3ection 10400, R. 3, Missouri, 1939,
which permits the eounty court to ellow to the treasurer for
disbursing school moneyes not to exceed one-half of one per
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cent of the awount disbursed, to be pald out of the county
treasury. :

What wes Section 13800, R. S. Mlssouri, 1939, origl-
nated in 1855, and was slightly different in form. It
first appeared in the laws of 1B55, at page 523, in an Act
entlitled:

"AN ACT To Establish and Regulate
County Treasuries."

This Act contalined four articles. Apticle I, of the »
election, qualification md duties of the treasurer. Article
II, of the dutles of the collsctors, clerks and other
officera, Article III of the powers and dutlea of the

Court. Article IV of mlscellanecus proviaions., The por-
tion relsting to the compensation of the treasurer 1s found
on pege 523, Section 18, of Article I,-and 18 as follows:

"He shall be allowed for his services
under this act, suech compansation as may
be desmed just and reasonable,"

At this time no compenssation was provided for the
treasurer for his duties in connectlion with school funds, al-
though he- performed some duties and some of the dutles in con-
nection with the dlsbursemsent of school funds were performed
by the school commissioner, With slight amendment, 1t ree
malns the law of the state untll Sectlon 13800, R. 9. Mige.
sourl, 1929, was repesled by the Sixty-first Cenerasl Assem-
bly. The section, as 1t was before repesled, 13 as follows:

"Unless otherwise provided by law,

the County Court shall allow the treasw
urer for his services under this artlcle
such coxvpensation as may be deemed just
and reasonable, and cause warrants to
be drawn therefor,"




Hon. David %. Blanton (7) October 14, 1941

The sectlon of the law giving to the county treasurer
compensation for the disburssmont of school moneys first
arreared in the laws of 1865, in an Act entitleds

"AN ACT To provide for the Reorgeniz-
tion, aupervision and ¥al ntenance of
cormmon schools,”

This Act 18 found in Laws of 1865, at page 170, and at page
180, Section 351 of the Act, is the followingz

%% # % and the county troasurer shall
be allowed such compensation for his

sorvices as the ! county court may deem
sdvisable, not to excesd one psr cent
of all school funds disbursed by him,"

a

This cleuse follaws the eéumeration of daities of the
treasurer 1n connection with school funds. ILater, in 1870,
the amount was reduced to not to exceed one-half of ons per
cont, and atill later the clause, "and to be paid out of
the county treasury," wes added., In thé case of Sanderson
ve Plke County, 195 Mo, 598, thls clause was held not to
fix the compensation, btut merely to asuthorize the county
gourt to pay the compensation if it deemed it proper and
took affirmative action 1n the matter to pay the treasurer,

Section 13800, K. 3« Missourl, 19239, supra. is a
genoral law treating of the compensation of county treas-
urers for the hendling of county funds, end for the duties
performed 1in connaction wi th covnty funds., The clause of
Seection 10400, R. S. Missouri, 1939, supre, is in the nature
of a special law authorlzing compensation for county treas-
urers for thoe p=arformance of an added duty in connection
with the disbursemzent of school funds,

This places us in the situation of having a later en-
acted gencral law treating gensrally of the compensation of
cownty tressursrs and a prior law in the nature of a special
law, authorizing compensation for county tressurers for
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‘duties performed in connection wl th school funds. There
se2ms to be & conflict between the lest clauvse of C, S. H,
Be. 255, and the last clause of Zection 10400, R. S, Fise
gouri, 1939, There 1la no direct repsal of the clause of
Section 10400 by C.S.H.B, 255. A later statute dealing
with the same subject maetter repesls by luplication a prior
one treating with the seme subject matter,

In the case of Young v. Greene County, 112 S. W, (24)
369, l. co 274, 1t 1s sald: -

"% % 4 If two atetutes deal with the
seme subject matter asnd are 1lnconsiae-
tent with esach other, so that both can-
not be opsrative as to auch subject
matter, the later sct will be regarded-
as a substitute for the searlier one md
will op:rate as a repsal thereof, al-
though it contains no express repesling
clause, State ex rel. Mo, Pac. Ry. Co.
Y Pub.,Sel"'v. Comnlo, 25 I‘.LO. 60’ 204 G§.
e 395, As sald by Judge White ths 1029
act (Sec. 2092, supra) made no mantlon
of the 1925 act (Sec. 2095, supra), but
8 1t covered tha same subject matter
end 1s inconsistent with the earlisr act
it neceqsarily oparated as a repeal
thereof."

This wuld indleste that C. 2. H, B. 255 would met as
8 ropeal by implication of the last clause of Section 10400.
However, there 1s an exesption to thls rule. It ls that a
leter general statute will not serve to repsal by implica~
tion a prior special statute, the speclal statute remaining
an excaption to the gensral statate, The followlng brief
quotation from the case of State ex rel. Tax Commlission v.
Crawford, 303 Yo. 652, 1. c. 662, supports this statement:

"% % # Purther, a special act is not
to be held repealed by one of genaral
nature, even of later enactment, in ihe
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absance of nagative words or unlass
sncirreconcileble inconsistency is
necassarily raised, (State ex rel.,

M. & M, Railroad Co. v. County Court,
41 Mo, 453,) And if a special pro=-
vision applicsable to & particulaer ob~
jeet be inconsistent with even a
later gensral law, the special pro=-
vision will prevall. (State v, Green,
87 Mo. 583.)"

And sgain, in State ex rel, Hyde v. Buder, 287 No. 07,
~at 1. c. 309, is the following:

"The repeal of statutes by implication
is not favored by the courtas, and the
presumption 1s always against the in-
tention to repeal whorse expreass terms
are not used, To Justify the presump-
tion of an intention to repszal one state
ute by snother either ths two statutes
must be irraconcllahle or the intent

to effect a repeal must be otherri:ce
clearly expressed., 36 Cyc. 1071, 1072.
The act of 1891, contalns no repesling
clause save as to section 7538, R. 9.

. 1889, and respondents do not point out
“any clearly expressed intention to re-
peal the act of 1879, which was section
5957, R. 3. 1889, now section 6386, R.
8. 1919. The act, in resllity, amends
article 2 of chspter 138, R. S. 18869,
by repealing section 7538 and being en-
act2d in lieu thereof. # # # & #"

From the above, it would ssem to be doubtful whoether or

not the enactment of C. S. H., B, 255 did repeal by implica-
tion the last clause of Section 10400, R. 3. Missouri,
1939, which is hereinbefore set out,

o But, in construing a statute, the primary object 1s
to ascertaln the Intention of the legislature. Grier w.
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Reilway Co., 286 Mo, 523; State ex rel. Americsn Asphalt
Roof Corporation v. Trimble, et al., 44 S, %, (2d) 1103,
By reeding House Blll 255, as originally Introduced, and
then reading the Committee Substitute for Houso Bill 255,
which was enscted by the General Assembly and signed by
the Governor, ib seems to be quite apparent what the in- -
tention of the leglslature was. The bill, as originally
introduced, did not contain snything that wonld, in any
way, affect any other section of tho statute, But the
Cormmittes Substitute did conteln the added clauss which 1s
set out, supra, providing that the compensation provided
for in the bill should be in lleu of all othsr compéensa-
tion of whatever kind in whatsocever section of the stat-
utes provided for. The General Assembly hed knowledge of
the items of compsnsation, such as that for disbursing
school moneya, which wesre provided for 1ln othor sectlons
of the statutes. That would clearly indlcate the inten-
tion of the Gensral Assembly to provide for the fixed

- aglary therein set out for county treasurers and to re=
poal by implication ell other statutesa end parts of stat-
uteos giving items of compensation to county treasurers,

Inasmuch as the Genorsl Assembly, by ths body of
the bill, showed its Intentlon that the compsensation there-
in provided for should be in lleu of all other cowpsnsation,
1t is nscessary that we consider the title of the bill in
order to determine whether or not the title 1is sufficisntly
broad to cover buch an intention.

Section 28 of Article IV of the Constitution of Mis-
sourl is as followss

"No bill (except general sppropriation
billa, which may embrace the various
subjects and accounts for and on account
of which moneys are appropriated, and
excopt bills paessed under the third sub=
division of section forty-four of thls
article) shall contalin mors than one
subject, which shsll be clearly expressed
in its title."
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The title of the original bill end of the Committee
Substitute both provided for the repesl of Section 13800
and the enactment of 5 new section 13800, R. S. Missouri,
1939, 1n lieu thereeof., Nelther title mekes any reference

to the repeal of any othsr section or sny part of any
othar section. And it would ssem that by attempting to
repsal by ilmpllesation other statutes or parts of other
statutes the bill is broader than the title. The tltle
to the blll, as originally introduced, and as amended by
the Committee pertained to the compsensetlion of county
treasursers,

In the case of Graves v. Purcell, 85 S, 7, (24d) 543,
at 1. c. 547, is found an oxeellent compilation of rules
for applying Section 28 of Artlcle IV of the Constitution.
These rules are copled bhelow,

"In determining the true meaning and
scope of constitutional or statutory
provisions, the intent and purpose of

the lawmskera i1s of primary importance.
This court has consistently held that

the intent and purposse of the framers

of our orgenic law in providing that

‘no bill shall contain more than one
subject vh 1ch shall be clearly expressed
in its title! was to limlt the subjJect-
matter of the bill to one general subject
.and to afford reasornably definlte infor-
‘matinn tn the membars of the Genzral
Assembly and the peopls as to the subject-
matter dealt with by the bill., City of
Kansas v, Payns, 71 Mo. 159, loc. cit.
1623 BStste ex rel., v. %alker, 326 No. 1233,
34 S. W, (2d) 124, loc. cit, 131l. Apart
from the baslc prineciple just stated as
to the general purposes sought to be a-
chieved by the constitutional provision
in question, this court has rscognized
the impossibility of formulating any
goneral rule or prineciple of universal
application which can be safely applied
to test the sufficlency of the titles of
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particular enactments and, in general,

has given its sanction to the view that

each case nust be determined upon 1ita

own peculiar facts, Witzmann v. Southern Railwsay
Co., 131 Mo, 612, loc. clt. 618, 33 13,

T, 1813 State ex rel. v. Jackson County,

102 Mo. 531, loc, cit. 537, 15 5, ¥, 79,

. A T L N L N L Y S S 1 2%
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"2 & # There the title to s bill contains
comprehenslve language followed by particu-~
lars of less comprehonslve scope, thare can
be no question that as to all detalls withe
in the score of the narrower langusare ei-
ployed the provisions of the bill must be
confined to the limits of the narrower
langusge containad In the title. Ttate ex
rel, v. Hackmann, 292 Mo. 27, 237 =. V. 742;
Stste v. Crites, 277 Mo. 194, 209 3, %, 863,
In some 1lnstances ths particunlars set forth
in the title expressly or by nsecessary
implicaetion restrict the moesning snd scope
of more comprehensive lsnguage contained

in the title, and in such instances it 1is
clear both upon principle end suthority

thet the provlsions of the bill must be
confined within the limits of the particu-~
lars spaclfled. State ex rel, v. Hackmaenn,
supra; Vice v, Kirksville, 280 Yo, 348,

217 S, V., 77; Woodward Hardware Co, v, Fish-
er, 269 o, 271, 180 S. W. 576, But in
instances whare the title to ths bill de-
scends into particulars which are nelth:r
expressly nor by necessary lmplication re-
strictive of the gencral purpose of the bill
as got forth in 1ts title, but are merely
descriptive of some of the instrumentalltles
or mzans to be employed in effectuating the
gencral purpose of the blll as declared in
1ts title, there 1s no constitutionsl bsarrier
to the Inclusion in the bill of provislions
vhich are germane to and within the scopse

of tho general purposse of the blll as declared
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in its title and which, although not
set forth in the particulars expressed
In tha title, ars not out of harmony
with them, 3tate ex rel, v, Buckner,
208 o, 390, 272 S. T. 940,'Stata ox
rely.Terte, 324 Y¥o. 402, 23 S, V. (2d)
120; State ex rel, v. Williams, 252 Mo,
56, 133 S. W, 13 btate ex rel, v. Miller,

_ 100 Yo. 439, 13 S, W, 677. Although
the gencral principles Just indiceted
have not herstofore been enunclatsed by
thls court in preciaely the terms we have
here employesd, we think the general views
here expressed have basn fully sanctloned
by the decisions of the court., DBefore
proceaeding to the conslderation of the
speclfic reasons urged in support of the
contantion that the statute here In ques-
tion violates the provisions of sectlon
28 of article 4 of the Constitution, we
deem 1t apprropriate to advert to certain
fundamental princlples which must be ap-
plled by us in properly determining the
controverted issue. <thaore 1s a presump-
tion that the statute here assalled is
constitutional. The burden rests upon
the party questioning the constitutional
vel 1d1ty of a statute to establish its
unconstitutionality bsyond a reasonable

" doubt, and if 1ts constltutionality re-
malins in doubt, such doubt must be re-
solvaed 1in favor of 1its validity., %State

ex rel, v, Tarte, 724 No. 402, 23 S. W,
(2d4) 120; Forgrave v, Puchanan County,
282 Mo. 599, 222 =, W, 755. This court
has long been axmmithﬂ to the principle
that section 28 of article 4 of our Con~-
stitution must be liberally construed,
3tate ex rel. v. Buckner, 308 lNo., 390,
272 %, V. 940; Btete v. Mullinix, 301 Yo,
388, 257 3. m. 121. A 1libersl construce
tion of the constitutional provision in
question requires thet such construction




b

Hon., David 7. Vlanton

e
[
o

L

Octobsr 14, 1941

\

be feir, reasonable, and ratlonal, to
the and thet logislatlve sctlon shell
not ha thwarted snd nulliflad by tho
courts Ly a rosort to undus subtletlss
and vefinaments or gxtrenme snd arbifl-
ctal Tormalism.™ : '

The ouostion 1s not wilthout doubt. Howevsr, the
Committae S“ubstitute Tor Toume Bill 255 pertelins enorally
to the compensation of o imby tressurers snd anything come-
ing failrly ¥ thin that general sutject conld bz deelt with
In ths act, wnlsss the title is rastrictive. Yurthor,
the bill 1is prosused to be constlitutional wunls sa shown
bayond e reasonabllo doubt to be- unconstitutional.

CONCLIITION

The conclusion follows that 1f Committee Substitute
for Wouse 111l 255 (Laws of 1941, pere 534) be constitutionsl,
end it 1s presumed so to be, then .the (2neral “escrbly
rapaslod by 1lmplication tho last cleuse of “sction 10400,
Fe e Mo, 1959, which porwittad the county court to allow
the county traesurer not to oxcsed one-half of one por
cent for disbursing schiool moneys to b2 pald out of the
county treasury. '

Fearectfully sutmitted,
We 0. JACKRON

_ ) Rasistant Attorney Ueneral
VEPROV 5D . |

VAN Co THURLO
(Aeting) Attorney Gensral

vQJ/rv



