T I T T
e : ‘ \ ) L e

CONSERVATION GOMMISSION: Construing Sectlon 8900, R. S. Mo.

FISH AND GAME: | 1939, -

June 16, 1941.

L

FILED

Honorable George Adams
Prosecuting Attorney
Audrain County

lexico, llissourl
Dear lir, Adams:

This will acknowledge recelpt of your request for
an opinion under date of lay 27, 1941 which reads, 1n
part, as follows:

" "I find that there 1s a statute sectlon
8900 R. 3. Mo, 1939 stating under vhat
clrcumstances that land owners and
tenants may destroy any wild fur-bearing
animal which is cormittling depredations
upon poultry, cropg or domestic animsls,

"y 1dea 1s that the farmer wlll have =&
8lim chance of protecting hls property
from the foxes 1f he 1s not aellowed to
kill them except when he sees them
commaltting depredations on his poultry
and plgs. The short investigation dis-

- closes that the word is sometimes refers
to the past as well ag the present depend-
Ing upon the context,. '
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"T would like to have your opinion as to
the word 1s in sald sectlon with cltatlons
of guthorities, if any you find, to support
Corpus Juris which says 'however, according
to the context, the word may not have a
present significatlion, and may accordingly
have a future or past meaning,'"
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Section 8900, R, S, Mo, 1939, 1ls as follows:

"It shall be lawful for land owners and
tenants to destroy any wild fur-bearing
animal which 1s committling depredations
upon thelr poultry, crops, or donestilc
aninals, but under no circumstances shall
1t be legal to sell, ship or commercilalize
In the pelts of such depredating enimals,
or any part thereof, 1f caught or killed
out of season,"

The word "is" 1s ordinarily defined as third person,
present indlcative, of the verb "be". The word, in its
plaln and ordinary usual sense denotes present tense.

In Kasarsky ve New York Life Insurance Company, 260
He Yy S¢ 789, 1. co 771, the plaintiff was seeking to re-
cover under two life I1nsurance policles. There are two
clauses in each poliecy which reads as followss

M s+ 2 YPermanent Disabllity-~Disabllity
shall be presumed to be permenent. % * *

(b) After the insured has been so totally
disabled for not less than three consecu~
tive months immedlately preeceding recelpt
of proof thersolf.' 'No, 3. Beneiltw-
Upon receipt of the Company's Home Offlce
before default in the payment of premiums,
of due proof that the insured is totally
and presumsbly permanently dlsabled, i % #t¥

The court, in construing the word "1a" in Clause No. 3,
held that same constituted the third person singular of
the present indicative of the verb "be"., In so holding the
court said, at l. c. 772:

"The compeny insists that the reasonable
construetion to be placed upon the word
tist' as used in the policy term, clause
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three, 'Upon receipt of due proof that
the insured 1s # % # presumably permenent-
ly disabled,' etec., should be that the
defendant was to be furnished with due
proof of disabillity at a period during
the exlstence thereof, In view of the
context such construction would appear
the fair and ressonable intendment there-
of, The word *is' constitutes the third
person singular of the present indicatlve
of the verb 'be.'! It is employed only

in indicetion of the present tense,

Had 1t bsen used with regard to an action
or condltlon consummated or in the past
the words 'was' or 'has been' might onlg
appropriately have been employed. # #* &

In Indlana State Board of Hedleal Reglstration and
Examination et sal, v. Pickard, 93 Ind., 4pp. 171, 1. c,
179, 180, 177 N. L. 870, in construing the expression
"i1s a graduste" in an act which required the lasuance
of a license practicing medicine without an examination
to one who 1s a grajuste of a certaln school or college,
the court held the word "is" as used in said statute
should be construed as belng present tense and that had
reference, of course, to the time when the act took
effect, In so holdlng the court said:

"In construing s statute, courts will

- give effect to the iIntent of the Leglsla-
ture, and, 1n seeklng such intent, will
ook to the act as a whole, as well as
its general purpose and the evlls or
mischief's it 1s enacted to remedy. The
vords or phreses of a statute will be
talkten in their plan, ordinary snd usual
sense unless a contrary purpose 1s
clearly manifest. Smith, Truatee, v.
State, ex rel. (1930}, 202 Ind, 185,
172 Ne Te 911l. Webster's New Interna-
tiondl Dictlonary defines the word 'is?
as belnpg the third person singular
present indicatlve of the verb be. The
word 'is!' in 1ts plain, ordlnary and
unsual sense denotes present tense, and
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there 1ls nothing in the above~quoted
statute to denote & contrery purpose

in the use of this word, The phrase
'is a graduate' has reference, of
course, to the time when the act took
effect, for, from that time only, a
statute ordinerily spesaks, Hoaéland

v, State (1861), 17 Ind, 489. 16 act
in question became effective liay 16,
1927, Ve hold that, as a prerequlsite
to an applleant being granted a certliw
ficate for a license under Section 2
of thls act (Acts 1927, ch. 248, p. 725),
1t 1s necessary that such applicant
present to the board satlisfactory
svidence that he was, on or before

May 16, 1927, a graduate of a school

or college teaching the system or
nethod of healing which he was practic-
ing on Jenuary 1, 1927."

In State v, Boner et al., 49 3. W, 944, the court
also construed the word "is"™ to be in the present tense,
and not the perfect, "has bsen". In so holding the court
said:

"It is saild that the court after judg-
ment had power to remlit or release the
recognlzance by reason of Code 1839,

c. 162, 3ection 9, saying, 'When, in
an action or seire faclas on a re=-
ecognligzance, the penalty ls adjudged to
be forfeited, the court may, on epplica~
tlon of a defendant, remlt the penalty,
or any part of it, and render judgment
on such terms and conditlons as 1t deems
reasonable,' Plainly, this section
limits the power of remission to the
pendency of the proceeding on the re-
cognizance. The words 'in an actlon or
seire facias' show this. The word 'lis!
supports the argument., It is the
present tense, not the perfect, ‘Yhas
bsen.!' The words 'render judgment?
make it clear and conclusive, The re=
caption of Ray, I nmay add, could not be
pleaded after final judgment."
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In Cunningham v. Moser et al., 215 Pac, 758, l. c.
759, the court in holding "is removing" as used in &
statutory provlslon signifies present actlon sald:

"In Greeley v. Greeley, 12 Okl. 659,
73 Pacs. 295, the court says:

'The language of section 3346--"intenda
to remove, or is removing, or has wlth-
An thirty days removed"--1is significant
as polinting out the tlime when the acts
of the defendant authorize the comence=
ment of an action under thls statute.
"Intends" refers to future, contemplated
action; "is rewmoving"siznifles present
actiqn' end "has within thirty days re-
moved" 1limits the backward reach of
defendants' acts to 30 days. One of
these three acts nmust exist in order to
suthorige an attechment under tihils
statute, Thils affidavlt was made on

the 20th day of June, 1802, and by no
possibility could it authorize an attach=
ment for rent for the year 1901.'"

Therefore to say that "is", as used in this Instance:
shall be construed as to mean in the past, 1s at least
the exception to the rule rather than the rule. There are
a few cases reported wherein the word "is" has been con-
strued as past tense.

In Collins v, Carr, 44 5. L. 1000, the jurors returned
& verdlict which reads, in part, as follows:

Mie, the Jury, {ind that John H. Carr
1s of sound mind, and 1s not, on
account of mental weakness, intemperate
heblts, wasteful and profligate hablts,
unfit to be intrusted with the right
and management of the propertys that
the trust sought to be created in the
second ltem of the will of Josiah Carr
is veid; and that the appointment of
Jno. 3. Collins as trustee be annulled,
W% et
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One objection was made to the above verdlct In that
i1t does not speclfy at what time the item of the will
apnointing the trustee became vold. The court saids

"The father had a right to appolnt the

- trustes upon hls knowledge of the son's
hablts and the presumption is that the
son, &t the time of the executlcn of

- the willl was, in the opiniocn of the
father, not a fit person to take charge
of the property. That presumption re-
mained untll rebvutted by proof bvefore
the jury. Up to the time sufflcient
proof wes made on the trlal to suthorize
the finding that the trust was ilnvalid,
that item of the willl was valilid and
binding upon the son and the trustee.
When the jury, Iin thelr verdict, de-
¢lared that ths trust tis voild! this
meant that the trust was vold at the
time the petltion was filed and at the
time of the trial," ‘

In Hall v, Brackett, 62 New Ianmp., 509, Brackett was
elected Treasurer Aupgust 1, 1857 and since that time no
treasurer had been chosen, Ie held office untll suspen=~
slon of the bank in September, 1877. In 1869 the treasurer
gave g bond which cited, in part, that "If the .above
bounden, John I, Bracke%t, who 1s btreasurer of the Carroll.
County Iive Cents Savings Bank of Wolfeburough, shall falthe-
fully, etc." The charter provided that the treasurer was
one of those who shall hold thelr offices for one year,
and untll others are chosen and have accepted In the stead.
The court, in thls case,held that the defendants cannot
deny that Brackett was treasurer at the time he gave the
bond and that the words "is treasurer", in the bond, might
refer to no other term than the indefinite one he was hold-
ing, and that the bond glven in 1869 covers any default
that occurred during the continuance of the indefinite
term for which it was glven.

In Delaware Bay and Cape llay Rallroad Compsany v,
HMarkley, 45 H. J. Eg. 139, 1. ¢+ 149, the court said:
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"As amlready stated, thils procedure is
based on the act to be found In the
Rev, Sup, ps B34 Section 42, 1its
general provision is thus expressed,
ViZ,:

fThat if eny rallroad in this state
has, or may hereafter, fall or neg-
Tect to Tun dally trains on any part
of ita road for the space of ten
days, then the chancellor of this
state, upon petltion of any cltizen
of this stete, and due proof of the
facts, shall speedily appeoint & re-
celvert &c.

"And then follows the following clause:

tProvided, that this act shell not
apply to any rallroad company whose
road 1s constructed at any sea~-sldse
resort, not exceeding four miles in
length, and which was buillt and 1ln-
tended merely for The transportation
of surmer travelers and tourlsts.!

"In the present case, the appellant has
shiown, In the eclearest manner, that

In point of faect, its road is exactiy
one of those described in thls proviso;
1t is less than four miles 1n length;

1s at a sea~side resort; was designed -
to be and was a mere adjunct of a boatbt
running in the summer sseason from
Philadelphla, and was used mersly,
except incidentally, for the transporta-
tion of !'summer travelers and tourists,!
We think, therefore, that the appellant
has, under the evidence, demonstrated
that 1t stands wilithin the definition

of thils proviso, if such proviso applies
to rosds aslready In existence at the :
time of 1ts enactment.

"The vice~chancellor was of opinion that
this exceptive clause did not apply to
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the appellant's road, because 1t was
built befors the passage of the law,
and he declared that he did not feel.
himself at llberty to give this provi-
sion any retrospectlve operatlon,

"But this interpretation appears to

us to be in plaln repugnancy, not

only to the spirit, but to the language
of the atatute. In its first line thls
i1s manifest, for it declares that 1lts
sumary processes are to apply not only
to roads that thereafter should feill to
run their daily tralns, but also to

roads that had, before the passage of

the law, falled so to doy and the proviso,
by its strict terms, is made applicable
exclusively to a road whiech, to uss the
statutory expressions, '1s constructed,'
and which *wes built and intended' &c.j
plainly designating, if we look to terms
alone, roads already in exlstence, and
not those which might come into exlstence
at a fubure time," :

As hereinabove stated, by the court, the contention
of the wlce-~chancellor that the exceptive clausse did not
apply to thls particular roasd becsuse it was bullt before
the passage of the act, was erroneous, for the rsason in
reaeding the whole act such an interpretatlion would be
repugnent to the splrit as wsell as the language of the
statute, The words "That if any rallroad in thils state
has, or may hereafter, fall etc." clearly indicates
that 1t was intended that the amcts should apply to reads
elready constructed, '

The wriliter is fully epprized of the fact that it is
very difficult to catch & fox in the act of killing
poultry and can sympathlze with the farmer. IHowever, in
construing this act it is necessary that we follow certaln
rules of constructlon as laid down by the Supreme Court
In this state. '
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One of the cardinsl rules of construction is to
ascertaln and give effect to the lawmakers intent which
ghould be done from the words used, if possible, conslider-
ing the language honestly end lewfully, to ascertain 1ts
plain and ratlional meaning and to permlt lts object and
manifest purpose. City of St. Louls vs. Pope, 126 S. V.
(Bd) 1201, 1. Ce 1210.

Another well established rule, and well recognlzed,
1s that words of common use ought to be construed in
their natural and ordinary mesnling. In Betz vs. Kansas
City Southiern Rallway Co., 314 lio. 391, 1. c. 411, the
court quoted approvingly:

"In 36 Cyc. 1106, 1t is sald: 1?The
great fundamental rule in construing
gtatutes 1s to sscertalin and give ef-
fect to the intention of the Legisla-
ture, This intentlon, however, must

be the intention as expressed iIn the
astatute, and where the meanling of the
lancuage used is plaln, it must be

glven effect by the courts, or they
would be assuming legislative authority,!
And 1In 36 Cye. 1114, 1t is furthermore
sald: 'In ths Interpretation of statutes,
words In common use are to be construed
in thelr naturel, plain, and ordinary
signification, It 18 a very wellw~
settled rule that so long as the language
used is uneamblguous, e departure from
its naturel meaning 1s not justified by
any consideration of its consequences,
or of public pollicy, end it 1is the plaln
duty of the court to gilve it force and
offectet # % »M

There is still another rule of construction that 1s
appllicable in the instant case and that ls, that a statute
will not be 30 conatrued as to require iImposslibllity or
lead to absurd results 1f susceptible of reasonable inter-
pretation. In State vs. Irvine, 72 S. W. (2d) 97, 1. c,
100, the court salds

% % # The courts will not so construe
a statute as to mske 1t regqulre an im-
possibility or to lead to sbsurd re-

sults 1f it 1is susceptlible of a reason~




Hon, George Adsams - 10 - June 16, 1941,

able interpretation, i %

Looking to the act the langusge clearly indlcates
that the legislature fully intended the word "is", as used
therein, to be used in the present and not in the past
tense., The courts ordinarily have construed the word "is"
in such manner as hereinabove shown. As prevlously stated,
1t 1s the exception instemd of the rule to construe the
word "is" as used in the past tense. We have hereinasbove
get out a few cases whereln this was done. In each case
the reason glven for such a construction 1s evlident, From
a reading of the balance of the acts, wherein such
constructlon was given, 1t clearly 1ndicates the leglslature
eould have intended no other constructlon, and to construe
it in any other manner would defeat the purposs of the act,

In the instant case we are confronted with a very
different situstion. Here we have a statute which requilres
a person ta kill a fox which is comnitting depredetions
upon poultry, etc. If we should construe the word "is",
in the past tense, then this would lead to an aebsurdity
for the reason, 1f the fox had already killed the poultry
without being casught or killed, how could a person ever
identify the same fox 1f he should see him ageln, It is
almost impossible to identify one fox from another fox.
Surely the lerislature never intended to say that if a fox
hed been preylng upon & farmer's poultry and was not kllled
whlle In the act, that the farmer thereafter could kill any
. fox upon sight., We think tlie leglslature never Intended
such a constructlion, It would be much mors senslble to
say, that the legislature intended that the word "is", 1is
to be used in the present tehse which follows the ordilnary
and usual meaning of same.-

Furthermore, the fox is protected under the lew, The
legislature as well as the Conservation Commission have
seen {1t to enect legislation and promulgate rules and
regulations for their protection and the state now has
certaln closed seasons for thelr protectlon, In view of
this, it seems Lo the writer that it would practically
amount to repealing these laws and regulations to conastrue
the word "i1s" as being in the past tenss,
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CONCLUSION

Therefore, 1t 1s the oplnion of this department that
the word "is", as used in Section 8900, supra, should be
interpreted 1n the present and not in the passt tense,

Respectfully submitted,

AUDREY R, HAMMETT, Jr,
Asslatant Attorney General

APPROVIDg

VANT Cv THURLO
{Acting) Attorney-General
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