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FICTI'I1IOcrr TAMES: More than one per~ , may register tbe. 
same fictitious nfu •• ..::o 

June 7, 1940 

Honorable Carl F. Wymore 
Pro·secuting Attorney 
Gole County 
Je:tf'eraon Gi ty • l<lissouri 

FILED 

Vie are in receipt of your request for an opinion, 
dated June 6, 1940, as follows: 

"I would like to have an opinion 
on the followine set of facts; 

An 1ndi vidual ~ioing business under 
a fictitious name has registered 
tbbt name with The Secretary of 
~tate as provided by sections 
14342•14346 of the Revised Statutes 
of Lissouri. l:~ow a second indivi­
dual wishes to register under the 
sarne nar.ie.. Can more than one in­
dividual I'egi star under the same 
name? Is it discretionary with 
the Department of· State to accept 
such registration or is the name 
registered. upon the tiling o:f the 
affidavit and the presentation of 
the r·egistration f'ee? I would also 
like to know i.f thla second 1nd1v1• 
du.l who has atterr1pted to register 
under a name the. t has been adopted, 
previously, would be acting in vio­
l·ation of the above section of our 
statutes if h& engaged in business 
under the name he presented for 
registration." 

':;"'he two statutes which nust be considered are 
Sections 14342 and 14343, h. s. Lo. 1929, which are 
as follows: ~ 
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11..:ec. 1434,2. :'i 3ti t~Lous naces. -­
'.i.'hu. t every nm.~e :_J1(~er wl::;.ich aL.y pur• 
son shall do or trv.n.suc t a:1.1y bu.s.i.nesa 
in thi~ sc~:.ce, ot;h,,r tLcu:1 the trlle 
nar:Le of suci-'- porson, is L.ex'eby de­
clared tu be a fie t:.:.. tious nar:1e, and 
it shall ·oe -,l.nlawf,,.l for &.l'i.J l_:_,<.;rson 
to e:n,oa.,e .;..x~ cr tra:..suct any 1Jus.i­
ness in t;tJ.s ;.ot&te under a Licti• 
tiouu nar:~e without first ret;ister ... 
lnt; sm"1e wi tL the secretary· of state 
as herelnaitcr required. 

~ec. 14343. he:.~is tra tion required, 
wh.en -- how. -- ~.very r;erson who sb.all 
en15a e in business in th.i.:.~ s'Gate under 
a f'icti tious r:.ar:w or ,:~nder any nru.1e 
othel' than the true n.rtr:"e of suet:. per ... 
son shall, 'WJ. thin five day3 af'tc:.::r the 
-~..)e,.:~innin,; or erl[::t'-cinG :'L:n 0uslness, un• 
der such f'ict2.tlous nru.:.e, re. ister by 
vc:e:.fied stuteL.ent of all purti s con­
cerned, upon blanlc.s furnished by the 
secretary of stute, s~1nll ner:e ln the 
office of the secreta.y oY st&te, to-

oti.Ler> with tl:.G :c,ar;~e or naues a.nd 
the re::~ident of each b.nu every-per-
son or co:t•pora tion intm"CJsted in or 
own in,~ any part of .:.aid :.:Y\lSlness, and 
settL,g fort:n the e:;,act lriterest tl1cn··e­
ln of each a:clii ev"n•y suc£1 person or 
co:epc.:r•ation: .Pro.ided, that if the 
interest of any per..:.~on n8L1eci in the 
oritoinal registr~-<tion of such ficti­
tious nar:.e shall ;:;-,hanse or cease to 
exist, o:: a.ny otl"wr perscH sl.l.lill be• 
corae int,_,~·ested -~herein, sucl1 fictl-
ti ous nar:le sLall be reret,;i stared wl thin 
five days after any cha11gt: sl1all take -
r;lu.ce in the ownersr.dp' of said business 
or any part the:2eof as set forth in 
the ori1_yt.nal ref:,lstration, and such l"e• 
registration shall in all Pespects 
be mude as in the case of o.r•itinal 
recistr•a tion of such fie ti tious name: 
Provided, that the prov~sons of thiu 
Bection sh.all not apply to farr.~ers' 
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mutual insurance cor1panies nor far­
mers' mutual telephone companies." 

1i'herc is .no la;ngu;:..<e; in ei tller oi the above 
sections, or in any of the other• sections under the 
saDe title, in.:.iicatin<_ tl-::2t there 1nay not ·oc similar 
na:nes reGi~tered uilder these sections. '..~-'here are 
seVf;:ea.l cases i.n wrJ.icL. the nfictltious nru:'ce" stututes 
have iJeen discussed and an effort made to deterrnine 
the legislative intent. In all o.f these cases, the 
courts have er:iphasiz;ed. tllat these statutes are not an 
a.tterxpt to restrict buslnEisS in any r;~anner, and all 
recoznize the r-u.le tl.iut the ric,ht to w.o business under 
any nar.1e, in the absence of fraud, is inherent in every 
person and partnership. 

'J:'he statutes are fully discussed in :Jitzell v. 
Shoecra.ft, 274 S. f.·. 880,. In that opinion~ we find 
the following, 1. P• 883: 

"Un.del .. points and authol'i ties, :9lain­
tif':fs cl:tarage thu t; tho court el~red in 
aclmi ttin~:: evidence concerning the fail• 
ure of consic..eration, anG. in c::=tvin;; 
res;-ondent's decltil'"'atlons of law (a) 
to L.J, im.:lusi ve, and in effect de­
clul"inL; void s.nd f"orfel ting all con­
tracts and transactions of those en­
c~ni;ed in i:msine;:;s using a trade-nmne 
witl:lout; reclsterinc. it. In support 
o:f t.c.is conte.>.~tion it is asserted thut 

· ti:ie lan.:;uul~e ar.d _yUl:pose of the act 
proclaim that it i::i a re1 ulation to 
- 0 

secure Pegistration, not to restrict 
·ouslnesa; ar ... enact!;:ont .for the bene­
fit of those c.xte.J.ldinc.., uot tl1ose se­
curiH[;, credit. It is &.nelementary 
rule that~ in construint; a statute, 
its pu.rpoae 1:;.ust he eA-aw .... ned, the 
evils i 'c is intended to co . .:'rect, ru1d 
the extent or the whole act, its r~s­
tory, anc:.;. ~)ract~ical intent. 

(. 
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It l:.us been :J.:_eld thEt the rir;ht to 
2£ T.5USii16SS' is in~nt _ln ever;,:: P,er­
son unu partners.u.ip and. in tne ab• _ ___.... I_.,-~-

S611CG of i'raud, any nru~~G r-t ue. Used. • 
J:'alr.ler v. .Lei vy (IJ 0. --xw. 05 s:--7: 
244. '.fhe powers oi' th.e Legislature 
are nc:u~rowly confined. It l1as power 
to I'egula. te uut i10t to prol::doi t busi­
ness. 'l'he pur1.~ose of the act is clear­
ly defined in the 1b(.;:,lsla.ti ve cteclal"a."" 
tion l'elative thel'•eto, wb.ich is found 
in Session Laws of 19191 p. 622, sec.., 
7, as follows: 

'lihereas the:.:•e is no adequate law in 
tbis state governin;;; the transaction 
of -0usiness under a f'icti tious nar.1e, 
and wl1.erea.s hundreds oi' thousands of 
dollars £,1"'e annually lost to honest 
business by the use of :fictitious 
nanes, an.d, whereas "'che use of a fie• 
ti tlous nar:e affords a conver~ient ve­
bicle for the _iJElrpetration .of fraud 
an er;ercenay is declared to exist with­
::.n the i::ceanint; c..f' the C:onstitution; 
therefore, this act s.t1all take ef'f'ect 
and be in for'ce from and u.f'ter its 
&)proval. 1 

riot: __ lnt; could. be more clear tilB.J:J. this 
plain declaration as to the purpose 
and scope of the act~ r-es l.d.story r.w .. y 
be uta.ted brie1'l~r a~ i'ollowsr It was 
lntro~...~.uced into tl:r.e house of 1\G_vresen­
tatives as house bill ,;_';o. 6751 and, as 
introdu~J<;;:d1 contained sections 1 to 7. 
Section 3 nade failure to register, as 
requir'ed by the statute 1 a co1:1ple te de­
fense i'or · the 1•ecovery of money by per­
sons ·usint~ fictitious nar;le. T.b.ia sec­
tion, in 1 ts entil'ety, was stricken out; 
by the house, and the bill was passed 
with its oriGinal sections . .Lntact save 
section 3. 'I'he original bill also, in 
section 5 thereof, r:~ade the violation 
of the act s. r.1isd61neanor purdshable by 
a fine of ;'10 to ,, 50; this section, 
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however, was arJ.0J:1ded by striking out 
the fine, thu:.; l oa-v ing a violation of 
t:h.e :.:.ct a mi[,demeanor, which undel' the 
0e.neral statute carries a maximur:l fine 
of i"l,OOO, or a year's imprisonment, 
or both1 Section 3701, h. s. 1919. 

It aeons evident to us that the intent 
of tho Legislature was to restrict the 
p.cnalty for Viole.tion of the statute 
to a fine or h~.prisonr::.ent. or both, 
as provided in rnisderneano:::• casos ( sec• 
tion 3701} 1 and tli.at those violatinG 
the act were llOt to .}e ,furti:ter ;;;u;o.ish­
ed by havine; all tt.eir rii_;hts for•fei t­
ed .• 

A few jurisdictions, in construir;.g si­
r::ilar statute:::., l:1old the con'cracts void. 
!Jut a :t.1a.,jor1 ty, r.assouri included, ha\' e 
hGld that such a statute, oontainin{; a 
prohibitior1, und maicing its violation 
a r:lisdru~~eanor, is for the ber:r.efi t of 
those ,_ i vh1g credl t to one usi.ng the 
fictl tious ol .. asswaed name, and not 
for the J.~·rctection- of those pi"Ocuring 
credit i'ro:c:. persm1s violating the law." 
(Italics ours .. ) 

The portion of the op.~::t:lion which we have underlined 
seens to indicate that ··an attenpt by the legislature to 
lhr.it the use of any rictitious name to one indiviaual 
would be .invasion of his rights under our system o:f 
gover:mnent. 

In Palmer v. Leivy, 205 0. w. 244, cited in the 
above opinion, we find the iollowir1c, 1. c. 248: 

n, If a r.-1ru1 signs s. bond oy a name by 
which he viaS n&ver called or :~1own, 
or Iubich he had neve1" used before, 
he would be bound. by it. t 1l'hor.1as V • 
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Wyatt, 31 },Io. 188, loc,. oi t. U12• 77 
Am. Dec. 640. lAat;ters of contraet 
may be enter&d into by a person by 
any name he may assume. Taylor v. 
Bowen, supra. loc. cit. 620." 

A search of all other ea.&ea in which the "fictitious 
name" statutes are discussed fails to reveal that th.s 
courts have attempted to add to said statutes to prevent 
the use of the same fictitious name by oore than one 
person. While 1 t seem:& to us the. t the public might be 
best served and fraud prevented by restricting the use 
of a fictitious name to one individual or partnership,. 

·it ia apparent that the legislature,. so far,. has not 
attempted to do so,. and aa .far as our search reveal.s. 
any lll.llr.ber of perttons may register the same fictitious 
name. 

It is our conclusion that the Secretary o! State 
should accept the regiatl~ation ot' a f'iotitlous name 
even tlmu5h another person r~s previously registered 
the SEle fictitious nar::.e wi,th that official .. 

. a.espeetfully submitted~ 

l\OBERT .L. :aYDER 
Asaistant Attorney General 

Ar'PHOVED: 

COVEll n. liEWITT 
{Acting) Jtttorney Gene:t"'al 
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