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. ", PICTITIOU, ITaMES: More than one pers ~ may register the
¢ n , same fictitious nau.c.

June 7, 1840

(¥

lionorable Carl F. #Wymore | ‘ J
Prosecuting Attornsy i s yf

Cole County Lo ¥
. J
/ /

Jeiferson Clity, lklssouri
Ve are in receipt of your request for an oplinion,
dated June 6, 1940, as follows:

iear 8ip:

"I would like to have an opinion
on the following set of facts;

An individual doing business under
a flctitious neme has registered
thet name with The Secretary of
State as provided by sections
14342~14346 of the Hevised Statutes
of v1ssourl, xKow & cecond indivi-
dual wishes to register under the
same nsame, Can rore then one in=-
dividual register under the same
name? Is 1t discretionary with

the Department of Ittate to accept
such registration cr is the name
registerec upon the filing of the
alffidevit and the presentation of
the registratlon fee? I would also
like to know 1f this second indivi-
duel who has asttempted to reglater
under a name that has been adopted,
previously, would e acting in vio~
letion of the above section of our
statutes if he engaged in business
under the name he presented for
registration,”

The two stabtutes which nust be considersd are
Sections 14342 and 14543, K, 5. Lo, 1925, which are
as follows: v ~




" ec, 1434¢, iictitlious naues, ==
That cvery nuai:e unuer which any pere
son shall do or btronsuct any bLusiness
in thils stuive, oGy blian the true
name of suci: purson, is hiereby de-
clared tc be a fictitious nanme, and
1t shall ve ualawiwl for sauy poerson
to en_a e i or trassuct any busl-
ness in tlhis :sbate under & Iicti-
ticus nare witiwout first reglsters
ing same witl: the secretary of state
a8 hereinaitcr required,

Zec, 14343, e istration required,
when -=- lhiow, == very sperson wio s3hall
enga. e in buslness in this state under
a flctitious name or under any nane
other than the true name of such pers
son shell, within five days after the
vesinning or engaging in Jusiness un-
der such fict.ticus nace, re-lstver by
verified statement of all partlcs con-
cerned, upon blanks furnished by the
secretary of stute, such name in the
office of the secreta.y oy steve, Lo=-
cetner with the nsre or naies and

thie resident of each suu every -per-
son. cr corporatlion lnterssted iun or
ownin. any part of said Jusiness, and
gsetti.g forth the suact Interest thcre-
in of esch and every sucii person or
corpcrabtlon: Frovided, that if the
interest of auy person named ln the
orizinal registrution of such ilctie
tious nerme shull change or cease to
exist, or any otlhier perscun shall e~
gorme intorested thevein, suci fictle ,
tious narie shall be rereglstered within
five days aiter any chisuge shisll take
place in the ownership of sald business
or any part thereof as set forth in

the ori;inal registration, and such re~
registration shall in all respects

be mude as in the case oi original
resisteation of suchk fictitious name:
Provided, that the provisons of this
sectlon shall not apply to rarmers!
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nutual insurance companies nor far-
ners' rmutuel telephone companies,”

There¢ is no languse 1n ¢liher ol the above
sections, or in any oi the other sections under the
saie title, indicatin_. thet there may not oc¢ similar
nares rejistered under tiiese sections, hiere are
several cases in whicl the "ifictitlous nare® siatutes
have bDeen discuased and an effort made to determine
the legislative intent, 1In all of thess cases, the
courts have emphasiszed tlhat these statubtes are not an
attenpt to restrict business i any nanner, and all
recoznize the rule tlat the rijnt to do business under
any name, in the absence of fraud, is inherent in every
person and partnersihlip,

The statutes are fully discussed in Litzgell v,
Shoecraft, 274 8. f. 880, In that opinion, we find
the following, l. t. 863:

"Under points and suthorities, slain-
tiffs charge thut the court erred in
admitting evidence concernlng the fail-
ure of consiceration, anc in giving
res ondent's declurations of law (a)
to (u), inclusive, and in effect de-
ciuring vold and forlieiting all con-
tracts and transactions of tlhicse en-
sazed in busliness using a trade-name
witiizout reglstering it., In suppord
of t:ls contention 1t is asserted that
‘tune lansuage snd purpose ol the act
proclalim that 1t is a rejulation to
secure veglstratlion, not to restrict
businessy an ensactuent for the bene-
fit of those exteunding, 10t those se-
curing, credit, It is an elementary
rule that, in construlng a statute,
its purpose must be exari.ned, the
gvils 1t is intended to cocrect, and
tlie extent or the wiole act, i1ts his-
tory, anc nrachbical intent,

T
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It Las peen ield thet the ripht to
do Tusinesg 1s inbkevent In eveqi per-
SOn tliu partnersuip, and, iﬂ the ab-
sence of Iraud, &ny NA&c Lay B‘"ﬁsed,
Palrier Ve LELVY (..0s AUPs 305 5. .
244, 7The poviers of the Legislature

are narrowly confined, It has power

to regulate out not to proiiblt busi-
ness, ‘The purvose of the act is cleare
ly defined in the lo,islative ceclara-
tion relative thereto, wiich 1s found
in Session lLaws of 1919, p., 022, sec,

7, as follows:

'ihereas there 1s 1no adequate law in
this state governing the transaction
of business under a fictitious name,
and wierees undreds of thousands of
dollars cre aunually lost Lo honest
business Dy the use of fictitious
naries, and, whereas the use ol a fic~-
titious nare affords s convenlent ve=~
bicle for the perpetration of fraud
an erergency is declared to exist wibthe
in the meaning of the Constitutiony
therefore, this act snall take efiect
and be In force from and sfter its
auproval,

wotiing could e more clear than this
plain declaraticn ss to the purpose

and scope of the act. Ius :distory may
be stated briefly as 1ollows: It wus
introuuced into the liouse of nc .resen=
tatives as iouse Dill so, 875, and, as
introduced, contained sections 1 to 7,
Section 3 msde ifallure to regylster, as
required oy the statute, a complete de-
fense for tlhie recovery of rmoney 0y pere
sons using fictitious nane., This sec-
tlon, in its entirety, was stricken out
by the Louse, and the bill was passed
with 1ts original sections intect save
gsection 3. The original bill elso, in
sectidn & thereof, nadse the violation
of the act a misdemeanor punishable by
a fine of 10 to qu; this secticn,
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however, wus ancuded by striking outb
the fine, thus leaving a viclation of
the wvet a micdencanor, widch under the
weneral statute carries 8 rmaxinum fine
of 1,000, or a year's imprisommuent, -
or botihy - Section 3701, K. 8, 1919,

It ceonms evident to us that the intent
of the lLegisleture was to resatrict the
penalty for violetion of thie statute
to a fine or iwmprisoncent, or botkh,

85 provided in misdemeancr cases (secw
tion 3701), and thwmt those violating
the act weire ot to se furtier punishe
ed by having 81l their ri hts forielit=-
ad,

WO W AT W W W W W W W W W A W i W W

4 few jurisdictions, 1n construing si-
riler statutes, neld the contracts veid.
tut & mejority, Hisscurl inciuded, have
isld that such a statubte, contalining a
proiibition, «nd making its violation
a nisdepesnior, lg for the beuneilt of
those (iving credlt to cne using the
fictitious or assuned name, and not

for the yprotection of those procuring
credit froc persous vioclating the law,"
(Italics ocurs.)

The portion of the opinlon which we have underlined
seeris bto lndicate thabt an attenpt by the legislature to
limit the use of any fictitious rname to one individual
would be invasion of hils rigits under our systenm of
government, :

In Palmer v, Lelvy, 205 5, W, 244, cited in the
above opinlon, we find the iollowing, 1l. c. 2483

"IIf a man signs & bond by & name by
which he was never cailed or own,
or which he hed never used before,
e would be bound by it.! Thomss v,
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Yyatt, 31 kio. 1B8, loc, olt. 182, 77
Am, Dec, 640, latters of contract
may be entered Into by a person by
any nameé bhe may assume. Tayler v,
Bowen, suprs, loc, cit, 620,"

A search of all other cases in which the "fictitious
name® statutes are discussed fails to reveal that the
oourts have attempted to add to sald statutes to prevent
the use of the seame fletitlous name DY nore than one
person, While it seems to us that the public might be
best served and freud prevented by reatricting the use
of & fictltious neme to one individual or paritnership,
it i1s apperent that the legislature, so far, has nct
ettempted to do so, and as far a8 our search reveals,
sny nurber of persons ray register the same fictitious
nemnse,

It is our conclusion that the Secretary of State
should accept the registration of & fictitious name

even though another person Las previously reglstered
the same fictitious narms with that ofifleial,

Respeetfully submitted,

ROBERT L, EYDER
Asslistant Attorney Ceneral

ArPROVEDS

COVELL R, HB9L1TT
{Aeting) attorney General
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