SALARIES AND FEES: Salary of the Clerk of the Circult Court
CIRCUIT CLHRKSS of Jackson County is fixed by Sectlon
11820, R. S. Missouri 1929.

Jenuary 4, 1940 7

¥r. Meurice H. Wilinger
Acting Prosecuting Attorney
Jackson County

Kensas City, Misscuri

Dezsr Sir:

This is in reply to your letter of Decembe: 21,
1939, in which you request an additional opinion from
this department on the question of the salary of the
Clerk of the Circuit Court of Jackson County, Ml:souri.
In your request you refer to our opinion dated September
16, 1932, on this same subject matter writi.en to MNr.
Williem Goodman, Assistant Attorney General, by the
writer of this opinion.

For your reascn for the additional request
you call our attention to the salary act of county
officers 1in countiss of 350,000 to 750,000 as amended,
Laws of Missouri, 1935, pesges 346 and 347, and particular-
ly call our attention to Section 2 of the Act which pro=-
vides that all acts or parts of scts in conflict with
the Act of 1935 are repealed.

As stated in our opinion of September 16, 1939,
we found that statutes applicable to selaries of county
officers have been changed and amended and as a result
thereof, on account of conflicts in the statutes, 1t is
difficult to determine just what statute applies in sone
cases. We think the above statement 1s particularly
applicable to the salaries of clerks of circult courts
in this state.

It will be noted that the Act of 1935, page
547, 1s an amendatory act of the Act of HMissourl found
in Laws of Mi.sourl, 1953 at pages 373 and 374. From
Section 1 of the 1935 Act 1t will e noted that the
purpose of that amendment was to amend the genersl
salary act as it applied to the sealary of the county
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counselor and change it te 8ix Thousand Dollars per
ennum instead of Three Thousand Dollars per snnum.

This seems to heve been the only change which was made
in the general saslary act as 1t applies to the county
officers therein nemed. You call our attention to
Section 2 of the 1935 Act which provides, "that all acts
or parts of acts in conflict therewith are hereby re-
pealed." Ve gather from your reference to this particular
section that you teke the view that irf there is any act
in conflict with said Section 11833, then that act is
repeeled. Section 11820, R. S. Miss uri 1929, provides
as followa:

"In all counties and cities not
within the limits of a county
having a porulation of tixzee
hundred thousand inhabitants or
more, or such as may hercafter
have three hundred thousend
inhabitents or more, the clerk
of the eircuit court of such
county or city may rctain, out
of the fees received by him as
such clerk, an amount not exceed-
ing the sum of five thousand dol-
lars p'r annum for his services
as such clerk,"

We find in the case of State of Missouril ex rel.
Beker, Attorney-General, v. Flala, 47 ko. 310, at 320,
where such a provision as Section 2, suprs, was cone
sldered by the Supreme Court and slso where the gucstion
of whether a stetute was repealed by implication. 1In
that csse the court saids

"fepeals by implication sre not
favored. The rule in this State
may be regarded eas settled that a
general statute, although inecon=-
slstent with the provisions of a
prior local law, will not repesl
thie latter unless there 1s some-
thing in the genersl law, or in
the course of legislation upon
its subject-matter, thet makes it
menifest that the Legislature
contemplated snd intended a repeal.
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"But the act of March, 1870, con-
tained an afiirmative repealing
section in tiese words: 'All

acts and parts of acts in conflict
with this ect are hereby repealed.’!
Do these words spend their force
upon inconsistent gencral laws?

or do they, in one breath, sweep
away all confllicting local legls-
lation as well? It would be
dengerous, to say the least of 1t,
to hold the affirmstive of the lat=
ter proposition in a State where
special legislation has ebounded

as 1t hes in the State of Missouri.
The repealing clause must be con-
strued in connection with the whole
act, anc with reference to the
intention of the Legislature in en-
ecting it. The seme rule of con-
struction is to be applied to 1t
that 1s applied to the main body

of the sct. The word 'repealed'

is not necessarily to be taken in
its most sweeplng snd absolute sense.
In Rex v. Rogers, Lord Ellemborough
says: 'This word is not to be taken
in an ebsoclute, if it appoar upon the
whole act to be used in s limited
sense.' (1lU Last, 573; and see
Canndon v, Anderson, l. T. R. 7233
Sedgw. Stet. and Const. Law, 129.)
The whole act, then, 1s to be con-
sulted to determine the proper con-
struction to be pleced upon the
repesling clause, however compre-
hensive the terms may be in which
that cleuse is phrased. This is a
doctrine of common sense as well

as of the law."

As stated In the Filala case, supra, it would be

dangercus to say the least of it, to hold that such a
repealing clause in one breath would sweep away all
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conflicting local legislation, especlally where there
1s so much speclal legislation in this state on differ-
ent subjects. In persgraph three of the syllsbus to
the Filsla cese it is ssid that such a repesling clause
in terms repesals acts and parts of acts in confli-t
with 1t, refers only to genersl inconsistent laws.

So if the 1935 Act is a gener section on salaries of
county officers, then it would only repeal gencral acts
which are in conflict with it following the rule an-
nounced in the Ilala case. Therefore, we do net think
thet Section 2 of the 193E 2Act would be pertinent to
the question here or have any eiféct upon Sectlion 11820
if said Section 11820 1s a speciel act pertsining to
saleries of clerks of the circuit courts in counties

of 300,000 or over, In the case of State ex rel.
McDowell, Inc., V. Smith, 334 Mo. 653, the court had
under consideration the county budget law and the

State Highway Act. The question there involved weas
whether the State Highway Act and the officials acte
ing under thet sct were subjJect tc the provisions of
the county budget act when purchaeses for supplles were
made by the State Highway Department. In that case

the court held that the highwey act was a speclal act
and that the purchasing agent act was a general act.

At 1. c, 669 the court, in referring to the highway
act, sald:

"# % % % The act 18 a special law;

a complete, well-rounded harmonious
whole, relating to a single homo=-
geneous enterprise that was designed
by the people and furthered b; the
Legislature to 'get HMissouri out of
the mud.' DNotwithstanding tihilis well-
designed, practical and complete
scheme, with its checks and balances,
in the form of audit supplemented
with reports requi ed to be mede to
the Governor end to the Leglslature,
did the CGeneral Assembly intend or
undertake by the Purchasing Agent
Act to interfere with and supplant
that scheme in the matter of pur-
chases of roed material for highway
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construction, by requiring such pure
chases, and thelr incidents, to
conform to and be governed by thils
later act, which 1s a general statute?
To this question, the last to be
determined, we now adcress ourselves.

®"The Puichasing Agent Act discloses

on its face that it was intended to
apply to some extent to the State
Highwey Commi:sion, as the commission
is specifically mentioned in the pro-
vision which requires that one of 1its
members in conjunction with repre-
sentatives of other designated depart-
ments end institutions asct with the
state purchasing agent in the adoption
end promulgetion of certain standards
relative to supplies. Also, the com-
mission is referred to by necessary
implication elsewhere in the act.
Granting thet, we asre in this proceed=-
ing concerned with only the effect

of the act with respect to its
operation vel non upon the purchases
by the commission of materials for
use in road construction, as only
such &ra invelved in the cleim In
suit.

The court, in stating applicable and controlling
subsidiary rules of interpretation of genersl snd special
statutes, said:

"1It 1s the established rule of con-
struction thet the law does nct lavor
repeel by implication but that whers
there are two or more provisions re-
lating to the same subject matter they
mist, 1f possible, be construed so as
to malntain the integrity of boths

it is also a rule that where two
statutes treat o' the same subject
malier, one being speclal and the
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other general, unless they are
irreconcilably inconsistent, the
latter, although later in date, will
not be held to have repealed the
former, but the special asct willl
prevail in its application to the
subject matter as far gs coming wilth-
in its particular provisions.!

(1 Lewis-Sutherland Stat. Const.

(2 1d.), sec. 274, pp. B537=-539,

See, also, State ex rel. Rutledge

Ve School Board, 131 Mo. 508, 516,
33 S, We 33 Henker v. Faulhaber,

94 ko. 430, 440, 6 S. W. 3782.)

"tIn meny of the cases just cited
(under the pessage quoted, supra)
therc was a general repesl of all
inconsistent ects and parts of acts.
As a general rule the insertion of
this gencral repealing clause does
not add anything to the eifect of
the gencral act to repeal local or
special laws.' (Lewis-Sutherlend,
supras, p. 529.)

"The seme text ststes in Section
2756s 'The gencral lsw can have
full effect beyond the scope of

the speclal lesw, and b; allowing
the lstter to operate according

to its special alum, tle two acts
can stend together, Unless there
is a plain indicatlion of an intent
thet the general shall repesl the
other, it will continue to have ef-
fect, and the gencral words with
which it conflicts wiil be restrained
and modified sccordingly.'®

Following the rules announced in the Smlth case,
supra, then unless the Act of 1935, page 347, shows a
clear intention to repesl sasld Section 11820 if 1t is
a specilal statute, then said Section 11820 will continue
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to have effect and the general words in the 1935 Act
with which it conflicts will be restrained and modified
accordingly.

Section 11833 of the 1935 Act, pages 146 and
347, provides as follows:

"Salaries of officers in certain
counties.~~0n end after January

1, 1933, the following salaries

shall be peid the hereinafter

nemed officers of all counties

in this state which now contain

or may hercafter contain a popu=-
lation of three hundred fifty
thousand and less thean seven

hundred fifty thousand, viz:

Sheriff, five thousand dollars;
collector of revenus, four

thousand dollars; treasurer,

four thou and dollers; county
counselor, not exceeding six

thousand dollars; prosecuting
attorney, five thousand dollars;
recorder of deeds, three thousand
dollars; clerk of eounty court,

three thou:zand deollarsj clerk

of eircuit court, three thousand
dollars; coroner, three thou.and
dollars; assessor, three thousand
dollers; county surveyor and bridge
conmissioner, three thousand dol-
lars. Such salaries to be paid in
monthly installments on the first

day of cach month: Provided, how-
ever, that the szlary of the county
surveyor or bridge commissioner, and
the selary of the prosecu ' ling attorney
in counties having a population of two
hundred thousand inhagbitants and less
than three hundred thoucend inhebitents,
shall be three thousend dollars and
five thousend dollars, respectively,
per snnum, payable in equal monthly
installments on the first day of each
month,™
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By a comparison of Sections 11820 and 11833,
supra, it will be secn that both sections lnclude the
salary of the clerk of the circult court in counties
of 380,000 to 760,000.

From the rules announced above, the question of
whether or not sald Section 11820 1is repesled by impli-
cation by the provisions of Section 11833, would depend
upon whether sald Section 11835 is a genersl salary act
applicable to all county of'ficers therein named and
whether sald section 11820 1s a special salary act
applicable to the sslary of the clerk of the circult
court in counties of 300,000 or over. In order to
determine this qu stion, we think it is necessary to
review the salery legislation of county offiecers and
circult clerks from the time that the lawmakers hsd
such officers and thelr salaries under consideretion.
As stated above, the purpose of the amendment of the
salary Section 11833 in 19635 was to change the salary
of the county counselor and carry the other gencral
provisions of tle o0ld act with it.

In 1953 at psge 373, the genersl salary ect
of 1931, page 323, was repealed anc reenacted. In
the 1935 Act the treasurer and county counselor wers
added and the marshal was omitted so that scems to
have been the purpcose of the repeal snd reensctment
of the general seslary act in 1933.

Then going vack to 1931, Laws of Missouri
1951, page 323, which was to recpeal Section 118355,
Re Se. Misscurl 1929, it will be seen that the purpose
of this amendment was to change the brackets as to
the population of counties to which this genereal act
applied so that it would include counties of a poru=
lation from 380,00C to 760,000, It will be noted
thet none of these clhianges in sald Section 11833,
R. S. Micsouri 1929, referred in any manner to said
Section 1182C.

Section 11833 was originally enscted in 1893,
Laws of HHissourl, 1895, page 1lc8. In the original act
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various county officers and thelir salaries wecre included
including the office of tne clerk oi' the circul. court.
The counties to which this act was originally intended
to apply were those which contained a population of
100,000 and less than 300,00C.

In 1901, Laws of Missouri, 1901 at page 1705,
this act was amended so that 1t applied to oificers
thereln nemed in counties containing a population of
150,000 and less than 300,000.

In 1907 this act was smended so thst it applled
to officers therein named in countics of 150,000 and
leas then 500,000, Seid Section 118335, kK. S. Mlzsourl
1929, as originally passed in 1895 and as emended down
to this time has not at any time referied to sald Sec-
tion 11820, supra.

Yie will now review the history of said Section
11820, R. S, Missouri 1929. It seems trat this law
was originally passed in 1877, Laws of Missouri 1877
at page 255. 8Section 1 of the Act 1s as followss

"Section 1. That in all counties
(and cities not witiin tie limits
of a county) heving a population
of t ree hundred thousand inhabit-
ents or more, the elerk of tie
circult court of suech county or
city may reteain, out of tle fees
recelved by him as such clerk,

an amount not exceeding the sum
of five thou and deollzrs per
annur for his services as such
clerk."

In the revision of 1879, R. S. Missouri 1879,
Section 5632, the foregoing section, wiich is applicable
to tie circuit eclerks in counties of 100,000 or more,
wes combined with a section wixich 1s applicaeble to
clerks of courts having criminal Jurisdiction. That
part of sald Sectlon 5632 of 1879, which 1s appliceble
to clerks of eriminal courts, is now Section 11821,
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Re So Missourl 1929 wlth some changes.

In 1887 the Ceneral Assembly, in Laws of His~
scuri, 1887, psge 192, reenacted tie provisions of
the eircuit clerk act in counties of 300,000 or more
and the act, es amended, lncluded the same provisions
as sgid Section 11820, H. S. KEissourl 1929 now contain.
This act slso required the circult clerk and criminal
clerk to meske a return snd report of their fees to
the county treasurer. The Act, as so amended, was
carried inte the revision of 1889 as Section 5015, k.
S. Higscur! 1889.

In 1895, Laws of Missouri, 18965 at page 178,
this ecircuit elerk and criminel clerk act was again
before the General Assembly end 1t was amended and
reenacted cerrylng forward the same provisions as to
the cireult clerk which were conteined and are now
contained in said Section 11820, H. S. Missouri 1929.

The sald circult clerk act, as amended, was
pleced in the revision of 1889 et Section 3271. 1In
1906, Laws of Mlssourl, 19085, page 154, the General
Assenbly again hed the law perteining to clerks of
circuit courts in counties of 300,000 or more before
it and reenscted the lew which was then in existence
as 1t epplied to t ¢ cirecult clerk, and thet same pro=
vision of the law is now in Sectlon 11820, R. 8. Mis=-
souri 1929. This Act of 1895, referred to above, was
cerried into the revislion of 1909 as Laws of HMissouri,
1909, Seetion 10727.

In 1911 this act wes again before the leswmakers,
Lews of Klssouri, 1911, pege 386, end by tiat sct the
law, as it pertained to circuit clerks and criminal
elerks in counties of 300,000 or over, was separated.
The provisions of Section 11820, H. S. Kissouri 1929,
were placd in Section 10727 of Laws of lMisscuri, 1611
at page 386, snd the provisions of what i1s now Section
11821, R. 3. Hissouri 1929, were plsced in Section
1072%7a of the Act of 1911, page 386. This is the
first time tnest we find where the sct perteining to
saleries of cirecuit clerks and criminal clerks in
counties of 300,000 or over was separsted.
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The Act of 1911, supre, was carried into the
revision of 1919, Section 11028, in the seme language
that Section 11820, K. S. Missouri 1929, now appears.

fie are further fortiflicd in our views that the
provisions of Section 11833 of Laws of Missouri, 1935,
at page 347, are intended to be general and not apply
to salaries of clerks of ecircuit courts in ccunties
of 300,000 or over for the reason thet in 1907, Laws
of Missouri, 1907, page 420, this gencral salary act
was amended to include counties containing a population
from 150,000 to 500,000. Then the Leglslature came
along in 1911 end at that time had under consideration
the provisions of Section 11820 which only applled to
the saleries of circuit clerks in counties of 300,000
or over and reenacted that leglslation in its act of
that year, Laws of Missouri, 1911, page 386, Ve must
assume that the lawmaekers took notice of the gencral
act of 1907, pege 420, supra, es 1t applled gen.rally
to county officers, but when they enscted the law of
1911, pege 586, wherein they separated the law as it
applied to clerks of circuit courts and clerks of
eriminal courts in counties of 300,000 or over, in-
tended that this act be a special act applicable to
such officers.

It is our understanding that the administ. ative
officers of Jackson County have, for many years, con=
sidered the provisions of sald Section 11820 in full
force and effect and epplicable to the salary of the
Clerk of the Circuit Court of Jackson County, Missouri.
Vhile the courts are not bound-by the construction
placed on a stalute by the administrative officials,
yet such a construction should be given some cone=
slderation. Thils rule is announced in 80 C. J. 1037,
and in the cases of In re Graves, 30 S. W. (2d) 149,
154; State v. Fendorf, 296 S. W. 1. c. 789 (5).

Since 1911 when said Section 11820 was repeal=
ed and reenacted, Laws of Missouri 1911, page 386, there
have been three revisions of the statutes of Missouri,
thet is, 1919, 1929 and 1939, and it is significant
that the lawmakers have seen flt to carry sald Section
11820 into the Revised Statutes at each of these
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revisions and even since the amendments to Section
11833, Re S, Missouri 1929, which took place in 1931,
1953 end 1In 1936. The lawmakers in 1939 apparently con=-
sidered thet sald fection 11820 had not been repealed
by implicetion by seaid Section 11833 or any of its
amendments thereto. The fact that Section 11820,

Re S. Missourl 1929 has been carried through these
revision sessions strongly indicates thet the lawmakers
have treated this section as a special act applicable
to the ssliaries of clerks of the circult courts in
counties of 30C,000 or more, snd for that reason it

has ‘een brought forward as the law.

From a study of the history of the leglislation
pertaining to the office of clerk of tihie circult court
and the gencral salary statutes hereinbefore referred
to, we are satisfied thet Section 11820 i1s a speclal
act perteining to tie saleries of clerks of circult
courts in counties of 500,000 or more and that the
provisions of Section 11833, R. S. Hissouri 1929, ss
amended by Laws of kl:ssourl, 1955 at page 347, is a
general section pertaining to all county officers,
and that the provisions of sald Section 11820 have
not been repealed by implication by saic Section
11835, or any of the amendments to that section.

CONCLUSICH.

From the foregoing 1t is the opinion of this
department thet the salary of the Clerk of the Clrcuit
Court of Jackson County should be determined and paid
in accordance with the provisions of Section 11820,

R. 8. Hissouri 1929.

Respectfully submitted,

TYFE W. BURTON
AFFPZOVED: Assistant Attorney Genersl

J. BE. TAYLOR
(Acting) Attorney General
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